bound on the overall supply of rules and policies in China. Although provincial and sub-provincial
governments also issue FRs and IPDs,*3 they face numerous constraints in and disincentives for doing so
(particularly the veto or disapproval of higher-level policymakers). National-level rulemaking, by
contrast, faces the lowest risk of interference by other principals, while also benefitting the most from
economies of scale. Therefore, for any regulatory issue for which a nationally consistent set of rules is
feasible, the adoption of such rules by the national government is the most desirable.*

During the period | study, Chinese national ministries were officially divided into six types:*

(A) 25 cabinet ministries;

(B) 16 agencies directly affiliated with the State Council, 9 of which are full ministry-level
agencies;'®

(C) 13 “non-administrative” agencies directly affiliated with the State Council, three of which—
agencies regulating banking, insurance, and securities—perform functions important to the
administrative state (notwithstanding their classification);’

(D) 16 national bureaus reporting to other national agencies, all of which are ranked one tier
lower than agencies in categories (A) to (C), though some of them also play important
regulatory functions;

(E) 4 clerical offices of the State Council; and

(F) 30 temporary inter-agency coordination offices.

In 2015 and 2016, | gathered FR and IPD data for most agencies within groups (A) to (D) except
for the non-regulatory agencies in category (C).X® | have ignored agencies in groups (E) to (F). A table of
ministries/agencies, as well as information regarding data on additional ministry-level variables used in
the analyses below, are given in Table A.1 in the (online) Appendix.

2. Overview of Ministry Regulations and IPD Issuance, 2000-2014

Figure 1 depicts the overall trends in ministry regulation-making and IPD release. The dramatic
rise in the volume of publicly available IPDs is not surprising; open government information initiatives
individually pursued by various ministries prior to 2008, and made mandatory by the State Council in
2008, are likely responsible for the increases of IPDs in the public domain. Perhaps more remarkable is
the decline in formal rulemaking since the mid-2000s; collectively, Chinese national agencies in recent
years make only about half of the number of regulations that they did in 2004. The ‘per ministry’ mean
of FR issuance is 65 over the fifteen-year period and the median is 54, both converting to around four

3 For a systematic study, see Wei Cui and Jiang Wan, “When Do Chinese Subnational Governments Make Law?”
https://ssrn.com/abstract=3467703.

¥ In terms of data, national ministries also enjoy economies of scale in publicizing the rules they adopt, and
therefore any rule that is meant to be published and to be of common knowledge is also most likely to be
published.

15 See http://www.gov.cn/gjig/2005-08/01/content 18608.htm.

16 These tend to be agencies that began as minor agencies but evolved and acquired important status—the
General Administration of Customs, the State Administration of Taxation, and the State Administration for Industry
and Commerce are examples.

17 Others in this group are quite different in character, and include, for example, Xinhua News Agency and the
Academy of Science. | exclude these non-regulatory agencies from the scope of the study.

18 The timing of the data gathering matters for IPDs, as more IPDs are released and included in databases over
time. It does not matter for FRs, since information on FRs is identifiable and invariant from the time of their
issuance.
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regulations per ministry per year. For IPD, the mean and median per year per ministry are 183 and 66,
respectively.

Figure 1: Aggregate FR Adoption and IPD
Release by National Agencies, 2000-2014
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Table 1 ranks ministries by FR adoption during this period and provides the corresponding mean
annual IPD frequency for each ministry.?® Consider first the end of the spectrum characterized by
infrequent regulation making. The ministries of National Defense and of State Security issued not a
single FR over the 15-year period, and the Ministry of Foreign Affairs issued only one. Notably, Defense
also released to the public only two IPDs during the entire period and State Security released 12, while
MFA released on average only seven IPDs per year. One explanation of these striking numbers for these
three large, cabinet-level ministries might be their lack of transparency.?’ Supporting this interpretation
is the observation that, while the National Oceans Administration and the (former) National
Administration of Survey and Geography also adopted very few regulations (one and three for the whole
period, respectively), they are more forthcoming in releasing IPDs (averaging respectively 29 and 68 per
year). Specialized jurisdictional scope and smaller regulated populations, rather than secretiveness,
seem the more plausible explanation of the low frequency of rulemaking in these latter ministries.

At the other end of spectrum, characterized by (relatively) high frequencies of regulation
making, the Ministry of Commerce (MOFCOM) leads with an average of sixteen regulations a year. It
might be suggested that MOFCOM's status as the agency most closely associated with China’s accession

1% Omitted for reasons of space are numerous category D agencies that displayed zero FR adoption but either
sizeable or at least not extremely low IPD issuance (total IPD issuance in parentheses): State Post Bureau (153),
National Energy Administration (289), Tobacco Monopoly Administration (346), State Administration of Coal Mine
Safety (721), State Administration of Grain (796), State Administration of Traditional Chinese Medicine (994), and
State Administration of Cultural Heritage (6,293).

20 Several category D agencies also showed extremely low IPD counts: the State Administration of Science,
Technology and Industry for National Defense, State Bureau of Civil Servants, and State Bureau for Letters and
Calls (each released fewer than two IPDs on average per year). It is reasonable to regard these agencies as
nontransparent as well. They are omitted from Table 1 because of zero FR adoption.



to the WTO makes it most sensitive to the WTO’s government transparency requirements. For those
tempted by this explanation of MOFCOM’s frequent formal rulemaking,! it will be disappointing that it
would not work for the other agencies at the top of the chart (the Ministry of Transport, General
Administration of Quality Supervision, Ministry of Agriculture, General Administration of Customs, and
so on). Furthermore, for anyone inclined to explain the CSRC’s relative high rank by the modern outlook
of its staff, the even higher rank of the National Development and Reform Commission should give
pause.

Another way to assess the propensity for formal rulemaking is to look at the frequency of
regulation making relative to IPD issuance. The idea is that if the volume of IPDs is a function of an
agency’s scope of regulatory responsibility, then the FR to IPD ratio would render ministries’ observed
dispositions towards “rule by law” more comparable. This idea is partially validated empirically. Through
single-factor ANOVA analysis | determined that there is no significant difference among agency
categories (A) to (D) in respect of mean annual FRs, nor with respect to the FR to IPD ratio (calculated on
a 14-year aggregate basis). However, with respect to mean number of IPDs issued, category (A) agencies
generated more IPDs than category (B) agencies, which in turn generated more than category (D)
agencies.?? It seems plausible to attribute these differences to the average political status of agencies
among the three groups. The FR to IPD ratio would render the agencies in the different groups more
comparable.

It must be acknowledged, however, that the available data on IPDs is quite noisy for two basic
reasons. First, the volume of IPDs clearly depends on the transparency of the agency; an agency that
lacks transparency will have lower IPD counts than an agency of the same size or importance that is
more transparent. Second, as discussed in Section 1, what constitutes an IPD is unclear, and one must
rely on the judgements of Chinalawinfo’s classifiers (which may change over time) for measuring IPD
quantity. In further analysis discussed in Section 3, budget and staff information are used as alternative
measures of agency size/importance. In the absence of more accurate measures of agency regulatory
responsibility, one can do no more than to exclude some outliers that appear to suffer the above
problems most severely. Specifically, in the ranking below | exclude State Security, Defense, Supervision,
Foreign Affairs, the Bureau of Statistics, the Audit Bureau, and the National Civil Aviation Administration
based on their low IPD counts, and the China Insurance Regulatory Commission because of its extremely
high IPD count (probably due to Chinalawinfo’s classification).??

Figure 2 displays the resulting ranking. | emphasize that the aim of the ranking is to highlight
certain patterns of potential interest: for the reasons given above, the ranking cannot be taken as
definitive. The first thing to note is the significant variation across agencies (which is also observed in
terms of the absolute quantities of FRs). Among cabinet ministries, the Ministry of Transport has an FR
to IPD ratio ten times as high as the Ministry of Education and the Ministry of Finance. Among ministry-
level bureaus, Industry and Commerce has an FR to IPD ratio six times higher than the State
Administration of Taxation. Second, even after omitting many zero or near zero FR adopters, the median
FR to IPD ratio (instantiated by the NDRC) is relatively low, with 40 IPDs for each FR. Third, the ranking is,
| would suggest, not easy to rationalize based on conventional wisdom. For instance, the Chinese police

21 Anecdotes also suggest that MOFCOM has the largest legal department among all national-level agencies.

22| leave out category (C) agencies in the ANOVA analysis because the only agencies in this group | examine are the
three financial regulators, and the CIRC is a clear outlier in IPD output.

23 Further, all category D agencies with zero FR adoption are also omitted.



(Public Security) seems far more likely to pursue rulemaking than the People’s Bank of China. Itis a
pattern, like the ranking in Table 1, that begs an explanation.

Figure 2: Ranking of Select Agencies by FR/IPD Ratio
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3. Potential Explanations of the Diverse Approaches to Rule by Law

a. Policy Topic and Institutions of Enforcement

A clue to an explanation for (at least some of) the patterns in Figure 2 (and Table 1) is furnished
by a study of subnational lawmaking | carried out with a co-author.?* In that study, we gathered
comprehensive information for the period of 2000 to 2014 regarding the local statutes (LSs) enacted by
China’s 31 provinces and 49 of its cities that had lawmaking power before 2015, as well as the FRs and
IPDs issued by the People’s Governments in the same jurisdictions. We further classified all LSs, FRs, and
IPDs into 39 policy subjects. These subjects do not perfectly correspond to the assortment of line
agencies at the subnational levels,” but there is a reasonable amount of overlap. After applying this
classification to over 184,000 policy instruments (!), we computed, for each governmental unit, policy
subject and type of policy instrument (LS, FR, or IPD), the proportion of that type of instrument devoted
to the subject. For each subject, we then computed (i) the excess of the proportion of LSs devoted to it
over the proportion of IPDs devoted to it in a given jurisdiction, and (ii) a similar excess of FRs over IPDs.
When both (i) and (ii) are positive for a subject, we take this as an indication that for the jurisdiction in
question, there is a preference (relative to other policy topics) to announce policy on the subject
through lawmaking. Conversely, when both (i) and (ii) are negative for a given subject, we take this as
indication of a relative preference for informal policy announcement.

24 Cui and Wan, supra note 13.

25 This was partly because at the subnational level, only the chief executive office (i.e. governors or mayors) can
enact FRs, while line agencies did not have their own power to make law, unlike national agencies. Thus we
needed to come up with our own classification.



Certain consistent biases towards formal lawmaking or informal policy announcements in most
provinces and cities emerge from this analysis. Among the subjects for which informality seems to
dominate are (i) tax and public finance, and (ii) education. These correspond to three of the lowest-
ranked ministries in Figure 2. Other subjects for which informality seems to dominate are economic
development, medical and healthcare, social security, and food and drugs regulation. By contrast, in
numerous policy areas, including transportation and public safety, a relative preference for lawmaking is
found in most provinces and cities. Other similar areas are regulation of markets, environmental
regulation, population and marriage, and construction and real estate. Figure 3 illustrates the patterns
for some of these subjects.

We proposed to explain these biases towards formality or informality in the following way. For
some subjects, there may be a strong need for the relevant policies to become public and common
knowledge. For instance, enforcement by government agents alone may not suffice for rules on public
safety, transportation, environmental protection, construction and real estate, or regulation of markets
generally. Parties outside of the government are crucial to monitoring compliance, but they must know
what the rules are to perform such monitoring. Arguably, therefore, these policy areas are inherently
“public facing”. The promulgation of policies in these spheres through formal procedures has the unique
ability to provide the publicity that the rules are likely to require, while IPDs, though much less costly to
promulgate, would not allow for similar benefits.

In contrast, in policy topics dominated by informality, we observe either of two institutional
arrangements. One is the presence of public ownership, as reflected in education and healthcare (and
therefore also drugs). The other is the involvement of bureaucratic internal coordination; policies to
promote economic development are a key example. Tax, public finance, and social security in China are
policy areas that combine features of both arrangements. In both settings, policies matter more to
bureaucrats and public employees than to the wide public; therefore broad social compliance is less of
an issue. Therefore, regardless of who adopts these rules—provinces or cities—informal
implementation carries no disadvantage.

The validity of these explanations, in my view, gains support from the ministerial patterns in
Table 1 and Figure 2. Surely it is striking that the subjects of tax, public finance, and education lend
themselves strongly to informal policy announcement consistently at the national, provincial, and city
levels, while lawmakers at all three levels show a relative preference for formality on the subjects of
transportation and public safety. It is worth noting that this explanation implies that whether the use of
law is necessary (or dispensable) depends on prior institutional choices. For instance, tax policy can be
public facing, if we assume that tax collection relies on taxpayers to learn what the law is and declare
their tax liabilities accordingly (subject to the threat of audits and penalties). That, precisely, is how we
tend to think about tax administration in many developed countries (tax compliance is rule-following par
excellence). In China, however, tax collection very much relies on the effort of frontline tax collectors to
coerce and cajole taxpayers, with the result that taxpayer knowledge of tax law is far less important.2®
Conversely, one can imagine that if the transportation sector in China were (counterfactually) largely
state-owned, as schools and hospitals are, the need for lawmaking in promulgating transportation policy
would decrease substantially.

26 See Wei Cui, “Administrative Decentralization and Tax Compliance: A Transactional Cost Perspective,” University
of Toronto Law Journal 65(3) (2015): 186.
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