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The Privacy Implications of Quality Assurance 

Since quality assurance records n1eet the relevance thresholds for both " first 
party" disclosure and "third parry" producrion, the ren1aining critical 
consideration is privacy. In particular, the families of the deceased infants and 
chi ldren who are subject to autopsies n1ay assert a privacy interest in the content 
of quality assurance of those autopsies. Like relevance, the role of privacy is most 
straightfor,vard for quality assurance in the instant case, but n1ore con1plex for 
quality assurance from previous cases. In this part, l begin by reviev,1ing the 
explicit role of privacy in ".rhird party" production under 0 'Connor and 
explaining its implicit ro le in " first parry" disclosure under Stinchcon1be. I will 
then assess the Supreme Court jurisprudence on the nature of privacy interests. 
On this basis, I establish that there is at most a minimal privacy interest in quality 
assurance reports. I then demonstrate that the risk that releasing qualiry assurance 
records to the accused would violate any such interest is negligible. 

While privacy interests arc explicitly considered under the O'Connor "third 
party" production regime, their role under Stinchco111be disclosure is not 
straightfor\vard. Recall from above that in O'Connor, one of the enu1nerated 
factors is· " reasonable expectation of privacy" .160 The Ontario Court of Appeal 
has found that production of quality assurance from past cases raises "very 
difficult and important privacy issues" .161 As for disclosure, that court in a case 
regarding Dr. Smith described as " proper" the assertion by the Coroner and the 
Cro,vn at rrial that 

[e]ven if Stinchco1nbe applied, there \Vere third-party privacy interests that 
had to be considered ... based on R. v. Mills ... in 'vhich the Supreme Court 
of Canada at paras. I 08-9 observed rhat ir \vas \vrong to equate "Cro\vn 
possession or control \vith a total loss of any reasonable expectation of 
privacy" and that "Sti11chco111be and O'Co1111or ... did not address the 
siruarion ... [of] records in rhe Cro,vn's possession in \Vhich a complainant 
or \Virness has a reasonable, and non-\vaived, cxpecrarion of privacy." 162 

It is unclear if the court in using the term " proper" \Vas commenting on rhe 
correcrness of the argument or merely its reasonableness. 161 The Supreme Courr 
has more recently explained that while there may be a " residual privacy interest" 
in records held by the Crown and thereby subject to the Stinchco111be regin1e, 
such privacy interests \Viii "as a general rule" be ounveighed by the underlying 
right to full answer and defence.164 In this context, it is prudent to assess the 
privacy interest in the pertinent records for the purposes of both Stinchcombe 
disclosure and O'Connor production. 

160 o·Co1111or, supra note 17 :11 p:.tr:.t. 31. L:uner C.j.C. and Sopinka J., disscnling on other grounds. 
161 Trotta, supra note 21 at p:ira. 18. 
162 Kporrvodu, supra note 21 at paras. 133·34, quoting Mills, supra note 18. 
163 The Ontario Court of Appeal declared soon after rhc release of Sti11cbco111be 1hat .. filn holding 

1h:.tt the Cro,vn should take a generous vie'v of relevance in making disclosure, \ve also 
:ickno,vlcdgc that, in so1nc c:.tscs, 01hcr factors (e.g., privacy interests of \vitnesses) \viii also 
h:.1vc to be considered 'vhcre the n1:11eri:.1I appears to the Cro,vn to he irrelevant". See Daly, 
supra note 128 :.tt para. 38. 

164 McNeil, supra note 19 :.11 par:.1. 20. 
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The Supreme Court has canvassed the nature of privacy interests extensively. 
In Mills, it was rei teraced that a production order for third party records invoked 
the "reasonable expectation of privacy" included in s. 8 of the Charter as 
determined in Hunter v. Southam lnc. 165 Mills, like O'Connor, \.vas a sexual 
assault case in which the accused sought the therapeutic records of the 
complainant.166 There is no bright-line test for such an expectation; instead, " the 
determination of when a reasonable expectation of privacy actually exists in a 
particular record (and, if so, to what extent it exists) is inherently fact- and 
context-sensitive" .167 The judgment in Mills, however, also stated that "the values 
protected by privacy rights will be most directly ac stake where the confidential 
information contained in a record concerns aspects of one's individual identity or 
where the maintenance of confidentiality is crucial to a therapeutic, or other 
trust-like, relationship" .168 In O'Connor, L'Heureux-Dube J. quoted approvingly 
from the majority in R. v. Plant as follows: 

In fostering the underlying values of dignity, integrity and autonon1y, it is 
fining thats. 8 of the Charter should seek to protect a biographical core of 
personal information which individuals in a free and democratic society 
\vould \vish to maintain and control fro1n dissen1ination to the state. This 
\VOuld include inforn1ation 'vhich rends co reveal intimare derails of rhe 
lifesryle and personal choices of the individual.169 

Similar language invoking "intimate aspects of the life of the complainant" were 
used by Lamer C.j.C. and Sopinka J. in their judgment.170 A unanimous Supreme 
Court has more recently emphasized that "Plant clearly establishes that not all 
inforn1ation an individual may wish to keep confidential necessarily enjoys s. 8 
protection" .171 The majority in Edwards held that the context-specific inquiry 
included both "the existence of a subjective expectation of privacy [and] the 
objective reasonableness of the expectation". 172 While a privacy interest can relate 
both to the nature of the relationship and the type of information involved, the 
mere desire for confidentiality does not determine the reasonableness of the . 
expectation. 

There is at most a minimal "reasonable expectation of privacy" in quality 
assurance reports held by the Coroner, such that privacy interests would be 
insufficient to prevent either disclosure or production. The authority to conduct 
crin1inal autopsies under the Coroners Act, and the obligation to provide the 
results to the Crown, is independent of consent from the family of the deceased. 173 

165 Mills, supra note 18 at para. 77; Hunter v. Southatn, supra note 70. 
166 Mills, ibid. at paras. 23-26. 
167 O'Connor, supra note 17 at para. 99, Lamer C.J.C. and Sopinka J., dissenting on other 

grounds. See also Edrvards. supra note 126 at para. 45, Cory J.: "A reasonable expect:nion 
of privacy is to be dc1crn1ined on 1he basis of the 1otality of the circun1stances." 

168 Supra note 18 at para. 89. 
169 o·co1111or, supra note 17 at para. 118, quoting R. v. Pla11t, I 199313 S.C.R. 281ar293 IP/anti. 
170 0 'Co1111or, ibid. at para. 7. 
171 R. v. Tessli11g, 2004 SCC 67, [20041 3 S.C.R. 432 at para. 26, BinnicJ. 
172 Edrvards, supra note 126 a1 para. 45, Cory j. 
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Such power is relatively uncontroversial, as society's interest in investigating 
suspicious deaths outweighs the family's privacy interest . There is thus no 
therapeutic or trust relationship between the pa thologist, or coroner, and the 
family of the deceased, despite the fact that the pathologist and the coroner are 
physicians. Indeed, the ' relationship" is typically one of suspicion, as the caregiver 
is usually a suspect in pediatric death. 174 There can be no relationship between the 
pathologist, or coroner, and the subject of the record, as the subject is deceased.175 

It is true that autopsy records may include extensive information about the life of 
the deceased, which may implicitly reveal attributes of that life. For example, past 

173 Coroners Act, supra nore 18. Nore rhar since rhe autopsy is compelled and rhe family has no 
ability to withhold rhe resulrs fron1 rhe Crown, parr of the reasoning in O'Connor-rhc 
general rule that releasing the records to rhe Cro\vn connotes a waiver of privacy inreresrs-is 
inapplicable. 

'174 See e.g. Kporrvod11, s11pra note 21, and Trotta, ibid. \Vhi le s. 278( I) of the Crilninal Code is 
formally inapplicable, ir remains an illun1inating demarcarion of privacy inrcresrs in a similar 
situation; in that context, a criminal au topsy record 'vould be exempred fron1 rhe privacy 
regi1ne as one "made by persons responsib le for the investigation or prosecution of the 
offence": Criminal Code, supra note 1 J, s. 278(1). 

175 Counsel for the Coroner asserted rhar it "had a statutory dury to maintain privacy in its files": 
A.K., s11pra note 2 1 at para. 193. Neither the Q11ality of Care Jnfortnation Protection Act, 
S.O . 2004, c. 3 Sch. B nor the Personal Health J11fon11atio11 Protectio11 Act, S.O. 2004, c. 3 
Sch. A ' vould apply, as the definitions of "healrh care" in rhose Acts (a t s. l and s. 2, 
respectively) should nor cover the \vork of coroners or forensic parhologisrs. Nonetheless, as 
parr of the Ministry of Community Safety and Correctional Services, the Coroner is covered 
by rhe Freedon1 of lnfonnatio11 and Protection of Privacy Act, R.S.O. 1990, c. F-31 [FIPPAJ. 
Even if anonymized, rhe quality assurance records \vouW nonetheless constitute "persona l 
information" as defined in Ff PPA, s. 2. Given rhe relatively small number of pediatric forensic 
parhology cases in Ontario, these cases \viii generally nicer the requisite " reasonable 
expccrarion rhar, when rhe information in ir is con1bined \virh infonnarion from sources 
otherwise ava ilable, the individual can be idcnrified ... [or] he or she could be identified by 
those fan1iliar with the particular ci rcumstances or events conrained in the record" : Ontario 
(A ttorney General) v. Pascoe (2001), 154 O.A.C. 97 at paras. 14-15 (Div. Cr. ), aff'd (2002), 
166 0 .A.C. 88 (C.A.), citing IPC Orders P-230/May 6, 1991, P-3 16/June 16, 1992, & 
P-651/April 6, 1994 (Information and Privacy Conunissioner/Onra rio), cited in Barbara 
Mcisaac, R.ick Shields & Kris Klein, The Law of Privacy in Canada, looseleaf, vol. 1 (Toronto: 
Thomson Canada, 2000) at para. 3.7.2.3. Thi.JS, quality assurance records of 'vork by 
pediatric forensic pathologists for the Coroner \vould be facially nondisclosable under FIPPA, 
s. 21 (1 )(f) as a presumptive "unjustified invasion of personal privacy", follo,ving Fl PPA, ss. 
2 1 (3)(a) & (b). Under s. 21(3)(b), records of criminal investigations are also a presumptive 
invasion, "except ro the extent that disclosure is necessary to prosecute the violation or to 
continue the investigation"; thus, records of past investigations \VOtild nor be exempted. 
Nevertheless, s. 23 provides for disclosure "".rhere a compell ing public inreresr in the 
disclosure of the record clearly outweighs the purpose of the exemption". The public interest 
\vould include the principle of fundamenta l justice of full ans,ver and defence: see Dersch v. 
Canada (Attorney General), [199012 $.C.R. ·1505 at 15 14, ci ted in Stinchcon1be, supra nore 
14 at para. 17. Given the major role of pediatric forensic pathology evidence in criminal trials, 
that public interest would undoubtedly ouf\veigh rhe concern for privacy. Nore also that under 
s. 21(2)(a), a "relevant ci rcun1scance" for derern1ining \vhecher the invasion is unjustified is 
'vhcther "(a) che disclosure is desirable for the purpose of subjecting the activities of the 
Government of Ontario and its agencies ro public scruriny". This consideration, alrhough 
overtaken by rhe presumption in ss. 21 (3)(a) & (b), \VOuld also inforin the application of the 
public interest exception ins. 23. 
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injuries noted in R. v. Trotta \Vere the foundation for conclusions about the 
abusive nature of the relationships among the deceased and his family n1embers. 
Nevertheless, such information does not expose "intimate detai ls of the lifestyle 
and personal choices of the individual", as invoked in O'Co1111or, to any extent 
comparable to that of a counselling or psychiatric relationship. Moreover, as a 
death-especially the death of a child- is a sensitive event in the life of a family, 
it would certainly be subjectively and objectively reasonable to expect the 
Coroner to keep the records confidential from the genera l public. Nonetheless, 
redaction and anonymity measures \vould respect this gene ra l confidentiality, 
even if the records for med part of the public record of a criminal trial.176 

The risk that disclosure or production would violate any such minimal 
privacy inte rest is negligible. A formalistic transplantation of the reasoning of 
O'Connor or Mills is n1isleading if it is done without regard to the difference in 
context. Where the complainant o r a witness has a privacy interest in records that 
involve then1, there is no way to use the records without compron1ising that 
interest. The privacy infringe1nent relates to both the public record and the trial 
process itself. Withholding the identity of the complainant or witness may reduce 
the violation of their privacy with respect to the general public, but they are still 
subject to the potentially profound indignity of cross-examination based on such 
records. The introduction and use of the records is intrinsically dependent upon 
the demonstrable connection bet\veen the person identified in the records and the 
person on the stand. In stark contrast, anonymizing quality assurance records in 
pediatric fo rensic pathology would have no impact on their utility or fairness, 
because the identity of the pathologist, and not the identity of the deceased, is at 
issue. Redacting by the Court, and undertakings by defence counsel such as those 
explicitly approved by the Court of Appeal in Trotta, 1n should provide sufficient 
protection against general publicity. Furthermore, the integrity of the deceased is 
not an issue. The trial process does not confront the family of the deceased in the 
same way it does a complai nant in the context contemplated by O'Connor or 
Mills.178 In Mills, the Supreme Court repeatedly emphasized that "full answer and 
defence does not include the right to evidence that \VOuld distort the search for 

176 Nore char Con1n1issioner Goudge ruled on very similar privacy inrercsrs in rhe conrext of a 
public inquiry. The Coin missioner decided char first names or initials \vould provide sufficient 
prorccrion of privacy interests: Goudge Inquiry, " Ruling on the requests for non-publication 
orders" (I Noven1bcr 2007) ar 14, online: Inquiry into Pediatric Forensic Pathology in Ontario 
<hr t p://\V\V\V.a norneygenera I. j us .gov.on .ca/i nq u iries/goudgell ilpd f/R u Ii n~Non-Pu bl ica t ion-
0 rders. pd f>. In doing so, he en1phasized rhe imponance of nor unduly rcsrricring information, 
in the conrexr of both rhe general need for public inquiries co be public and rhe specific 
n1andate of rhe Inquiry co restore public confidence: ibid. ar 1-6. 

177 S11pra nore 21 ar para. 16: "Counsel for Kponvodu and Veno ... are in possession of copies of 
1hc material char the applicant \Vants. They properl)' take rhe position char rhey hold rhe 
n1aterial subjecr roan undertaking that they 'viii use it only in the defence of their O\vn clients. 
"fhey cannot produce it to counsel for the applicant \Vithout a court order.~ 

178 Conceivably, it could arise indirccrly fron1 reference co che records of a particular deceased 
child char the death \Vas potentially preventable despite the lack of crin1inal culpability. Ir is 
hun1an nature co feel guilt over accidents one could have pre,•ented \Vith perfect kno,vledge. 
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truth inherent in the trial process" .179 An attempt to challenge the objectivity and 
technical capacity of the critical Crown wimess, based upon a factual assessment 
of his or her or her previous work, would not distort that search for truth; indeed, 
it would epitomize it.180 

Under either "first party" disclosure following Stinchcombe- if that regime 
is held to incorporate a privacy consideration-or "third party" production 
following O'Connor, privacy concerns would be insufficient to prevent quality 
assurance records held by the Coroner from being provided to the defence. If 
Stinchcombe disclosure obligations can outweigh recognized grounds of privilege, 
it would be illogical to fi nd that they are not more important than a privacy 
interest that does not amount to privilege.181 Such a relationship between privacy 
and full answer and defence under both Stinchcombe and O'Connor 'vvas clearly 
described in Mills: 

[TJhe accused's right must prevail where the lack of disclosure or 
production of the record would render him unable to n1ake fu ll answer and 
defence. This is because our justice system has a lways held that the threat 
of convicting an innocent individual strikes at the heart of the principles of 
fundan1ental justice. However, between these extremes lies a spectru1n of 
possibilities regarding where to strike a balance between these competing 
rights in any particular contexr. 182 

Given the often critically decisive role of the pathologist's evidence in establishing 
guilt in cases of infant death, the tension between the two rights would strongly 
favour those of the accused. Similarly, under the five-factor O'Connor second 
stage analysis, the combination of the substantial probative va lue and need to 
ensu re fu ll answer and defence, the minimal reasonable expectation of privacy 
or potential prejudice to the family of the deceased, and the absence of a 
discrin1inatory basis fo r seeking the record should compel production of the 
records to the defence. While quality assurance records from previous cases are 
less directly relevant than those from the pathologist's previous cases, the 

For example, Louise Reynolds would likely have suffered severe distress over rhe dearh of her 
daughrer even if rhe correcr cause of a dog anack had been initially identified: see Reynolds, 
supra note 112. In char respect, discussion of rhe circu1nsrances of char death ar an unrelated 
trial could cause her additional suffering. No such accusations, ho\vever, \vould be generated 
by rhe trial process itself; assuming anonymiry \vas niainrained, it \Vould 111erely be an 
urnvanted reminder of terrible circumstances. Even if rhe family could be identified from 
public records, any indigniry \VOuld be far ou~veighed by the potential in1pedimenr ro the 
accused's abiliry ro defend hi1nself or herself against crin1inal charges. 

179 Supra note 18 at para. 76. See also paras. 74, 89, 90; 94. 
180 Nore char the disclosure obligations of rhe prosecutors in England and \Vales with regard to 

expert witness error in previous cases give absolutely no \veighr, 1nuch less mention, ro rhe 
privacy inreresrs of the victi1ns in those previous cases: Cro\vn Prosecution Service, Disclosure 
Manual, supra note 142 at paras. 36.1-36.50. 

181 See Sti11cbco1nbe, supra note 14 at para. 22: "The trial judge might also, in certain 
circumstances, conclude chat the recognition of an existing privilege does nor constitute a 
reasonable limir on rhe constitutional right ro make full anS\VCr and defence and thus require 
disclosure in spite of the la'v of privilege." 

182 Supra note 18 at para. 89 leinphasis added]. 
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importance to full ans\ver and defence remains sufficient to outweigh the privacy 
interest just as it does for the instant case. Thus, under either Stinchcombe "first 
party" disclosure or O'Connor "third party" production, neither privacy issues 
nor relevance necessitate the \Vithholding of quality assurance records in pediatric 
forensic pathology frorn the instant case or the pathologist's previous cases. 

V CONCLUSION 

The Goudge Report was a con1prehensive and conscientious analysis of the 
steps that will best restore public confidence in a discipline and a system that 
have been severely shaken. It emphasized the importance of the performance of 
quality assurance in criminal cases involving pediat ric forensic pathology. The 
disclosure of records of that quality assurance is certainly reflective of the spirit 
of the Report. As my analysis has demonstrated, such disclosure is also a legal . 
requirement. 

There is a demonstrable obligation on the Crown and the Coroner to perform 
quality assurance in pediatric forensic pathology investigations. Nonetheless, 
obligations to create and preserve records of that quality assurance depend largely 
on the applicability of Stinchcombe disclosure to the Coroner as opposed to 
O'Connor production . Based on a purposive analysis of the literature and 
jurisprudence, for rhe purposes of Stinchcombe, " the Crown" includes agencies 
reasonably expected to hold evidence, including those involved in the 
investigation directly or that provided information to the prosecutor after the 
fact. Which records held by such agencies will be specifically disclosable should 
be detern1ined solely on the basis of the relevance criteria outlined in 
Stinchcombe, and not by a rnore st ringent analysis of the relationship of the 
records to the investigation itself. Under this framework, the central role of the 
Coroner in death investigation and prosecution, and its close relationships \Vith 
the police and the Crown bring the Coroner within the 1neaning of "the Crown". 
Given the particular relevance of quality assurance in the context of pediatric 
forensic pathology, records of such quality assurance fron1 the instant case must 
be disclosed. Moreover, the accuracy and reliability of a pathologist's work in 
previous cases are relevant to his or her work in the instant case. Thus, quality 
assurance records from all of the pathologist's previous work in cases involving 
pediatric forensic pathology are also disclosable. 


