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Introduction
Informed observers can confidently assert that the independence of the bar is a
foundational constitutional principle in Canada.
Once asserted, however, difficulties begin.
When we speak of independence, we employ a relational, not an absolute concept.
Independence from whom or what? And to what degree? Law can leave no vacuum and
constitutional government tolerates no “independence” in the sense of absence of
accountability. Politicians, captains of industry, political party officials, soldiers, police,
Prime Ministers, Presidents, and Queens are all subject to the law. Whatever “independence”
connotes, it cannot be a zone of immunity from the rule of law.1
Independence from who?
We cannot, in fact, judge the appropriate degree of independence, the zones of
autonomy that it establishes, or the range of conduct, attitudes, or dispositions it is supposed to
protect, until we understand the other side of the “independence” relation: who or what
lawyers are to be independent from? If independence from the state or from government
(which is not exactly the same thing) is the foremost objective, certain consequences may be
thought to flow logically. Even here though, we might mean a variety of things when we
invoke the notion of independence from “government”. Though it seems obvious that the
notion must include some idea of independence from the executive branch, it is less clear that
members of the legal profession should be buffered from either the legislative or judicial
branches of “government”? If lawyers should be independent from each, but to varying
degree, the degree of independence to be preserved might vary either with particular
1

A point well made by Sir David Clementi (March, 2004), observing that “self-regulation, in practice, operates
within parameters clearly laid down by law, with the state involved in many aspects of regulation” (16) and
concluding: “Over recent years, the form of regulation of legal services has, arguably, moved further towards coregulation (exercised by government and the legal professional bodies) and away from pure self-regulation;
although the system overall remains one based on a combination of self-, co-,and state regulation.” (17)
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circumstances or merely formally, according to which branch of government we are dealing
with. Moreover, while the minimal standard of protecting lawyers from threats and coercion
is clearly important, it might be that “professional independence” can be severely
compromised by the hope of preferment as well as my crude threats. To what extent can one
speak meaningfully of “independence” from the executive branch of government in
circumstances where contracts, advancements, honours, and lucrative or prestigious
appointments (including to the bench) remain matters of government patronage? The state is
not the only source of patronage, of course. If it is independence of mind and of action is
valued, the notion needs to be vigorously asserted in other realms as well. Quite apart from
the potentially distorting influence of stage largess, lawyerly independence may require a
degree of removal from the corrupting influence of the market, played out in the realm of
private power or private interest. Such concerns weighed heavily on the minds of the
individuals who created the modern Canadian legal profession, providing the motivating force
that propelled the creation of most of the structures of modern-day professionalism, including
arrangements relating to education and qualification, professional ethics, discipline, and
professional organization (see: Pue, 2003, and sources cited therein). To what degree, then,
should members of the bar be buffered from client influence? Should they be independent of
pressure arising from the needs of partnerships or from the pressure of law firms organized as
Big Business (as, by convention and etiquette, barristers have been in England)? If so, how
might these goals be attained? Despite their historical resonance, such questions may seem
surprising and out of place – even, to a degree, nonsensical - in North America. Across the
Atlantic, however, the conventions and etiquette of the English Bar have continued to seek to
limit the potential for the market to warp the judgment, conduct, or sensibilities of barristers,
despite the economic pressures to do otherwise. Finally, what degree of independence from
the organized legal profession should individual lawyers enjoy?
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Independence for who?
Secondly, what do we mean when we speak of “the bar”. The language designating
individuals who provide legal services, including advocacy before courts, varies from country
to country. A USA “attorney” is similar to but not exactly the same as a Canadian “lawyer” or
English barrister. In common law Canada the term “lawyer” is, in fact, only a convenient
catch-all, used loosely to refer to any active member of a provincial or territorial Law Society.
In the United States “attorney” denotes a professionally qualified individual who provides
legal services for a fee and who has a right of audience in certain courts. In England and
Wales, and, to varying degree, other former British colonies, there are two traditional legal
professions,2 not one. The “Bar”, properly speaking, consists only of “barristers”. This is the
branch of the legal profession which has conventionally enjoyed the exclusive right of
audience in the Superior Courts. The “solicitor’s branch” (not “attorney’s”) performs much
first-contact legal work. It is often, not entirely accurately, thought of as the “office work”
side of the legal profession just as the bar is often, equally inaccurately, thought of as
courtroom lawyers. Conventional English etiquette allowed solicitors, but not barristers, to
have direct contact with their clients, to work in firms (barristers work on their own), to
contract for fees (barristers’ receive ‘honoraria’, negotiated between solicitors and barristers’
clerks and paid in advance), and to select or reject clients as they see fit. Barristers, in
contrast, were notionally expected to honour the “cab rank rule”, representing any client
presenting herself and able to pay the fee. The Bar, historically organized around the ancient
institutions of four “Inns of Court” (Grey’s Inn, Inner Temple, Middle Temple, Lincoln’s Inn),
whose powers and privileges are so ancient as to be without documented source, coalesces for
common governance through the Bar Council. Although the Bar Council is a relatively new

2

Sir David Clementi, Final Report, December 2004, identifies five “legal professions”: solicitors, barristers, legal
executives, patent agents, trade mark attorneys. (24)
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innovation with a somewhat ambiguous status some informed observers believe that
“regulatory power has now been irreversibly to the Bar Council” (Clementi, December 2004,
p. 31, referencing views of unnamed others). Common law Canada’s legal professions,
derived from English models, unite “barristers” and “solicitors” in one qualifying association.
The professions remain notionally and conceptually distinct despite the fact all lawyers are
both solicitor and barrister (a point that is not generally appreciated or understood by Canadian
law societies: Pue 1995b) and few think at all of the difference. It would, of course, be both
messy and inconvenient if it turned out that “lawyers” in their guise as “solicitors” should
enjoy different types or degrees of “independence” than “lawyers” qua barristers.
Though it is not much understood in early twenty-first century Canada, the English Bar
as it existed from the late nineteenth century well into the twentieth represents the “gold
standard” in Canadian mythologies of legal professional independence. Its institutions,
traditions, and history, derived at-a-distance from Canadian professional leaders who were
well familiar with English practices, lies, ghost-like, behind much contemporary thinking.
(Pue, 1995b) Canadian professional thought tends to emphasize independence from
government as an ultimate value. This is also one key component of the English Bar’s selfconception for the struggles that produced constitutional government in the place of royal
despotism played themselves out dramatically in the courtroom and through the actions of
barristers. The English Bar’s historical notion of its independence is at once deeper and
broader than this, however. It emphasizes independence of mind (the cab-rank rule),
independence of interest (the reliance on solicitor intermediaries and the notion of barristers’
fees as honoraria), independence from solicitors (the institution of the barrister’s clerk),
independence from clients (the insistence on receiving instructions from solicitors, not directly
from clients), and independence from other barristers (the prohibition on partnership and
corresponding organization of work through Chambers rather than firms).
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Constitutional Principle?
Third, what does it mean to speak of the “independence of the bar” as a constitutional
principle? Canada’s written constitution nowhere explicitly mentions the notion. This, of
course, does not dispose of the issue. Many central features of our constitution – including
political parties, the office of the Prime Minister, and most of the constraints on the Monarch’s
power that we take for granted, for example – appear nowhere in the formal written text. If
the “independence of the bar” has an existence in the formal documents of Canada’s
constitution, it must lie in the now rather embarrassing words of the British North America
Act, 1867’s (now designated the “Constitution Act, 1867”), preamble:
Whereas the Provinces of Canada, Nova Scotia, and New Brunswick have
expressed their Desire to be federally united into One Dominion under the Crown of
the United Kingdom of Great Britain and Ireland, with a Constitution similar in
Principle to that of the United Kingdom:
And whereas such a Union would conduce to the Welfare of the Provinces and
promote the Interests of the British Empire:

Though ever more opaque for each succeeding generation of Canadians, the words “a
Constitution similar in Principle to that of the United Kingdom” have done a lot of the “heavy
lifting” in constituting Canada. Noting the presence of such terms does not, of course, dispose
of the question. Rather, it only opens up the question of what the multifarious texts,
conventions, usages, writings, judgments, customs, parliamentary practices, values, and other
sources of the Constitution of the United Kingdom might indicate insofar as the legal
profession’s independence is concerned.
This raises questions of an historical and political character unfamiliar to contemporary
Canadian lawyers. The fact that the British House of Lords Select Committee on the
Constitution is currently of the view that “the independence of the legal profession is
constitutionally important” (as reported in Joint Committee, 2006, p. 40), is persuasive, given
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the history of Canada’s parliamentary system, but not determinative. Even if that statement is
taken at face value, its precise implications are by no means clear.
From coast to coast to coast?
Finally, what does “in Canada” include? Does the principle of professional
independence extend to civil law Canada (Quebec) or does it apply only to the common law
jurisdictions? Does it apply equally to each common law province or do variations in local
circumstances (for an extraordinary treatment of how “transatlantic constitutionalism” works
through divergent local circumstances, see Bilder, 2004) or the date of confederation for each
province produce potentially divergent outcomes? Finally, what of its application to peoples
and regions where the continuing sovereignty of First people’s, whether explicitly affirmed
and charted out (as in Nunavut or Nishga) or not, interjects a competing constitutionalism?
Framework understandings of “Professions”
Such questions are neither simple nor inconsequential. The answers depend very much
on historically embedded understandings of legal profession and their roles in society.
Unfortunately, much scholarship on “the professions” as historical phenomena, economic
activity, or sociological category has directed attention elsewhere. At best, the bulk of such
work fails to illuminate these matters. At worst, it has sown confusion. By focusing on
apparent similarities of form between lawyer’s professionalization and that of other
occupations (accountants, physicians, or plumbers, for example) the theory of professions has
served to obscure the relationship between legal services, the rule of law, and
constitutionalism.
As they have tried to understand the distinguishing features and social roles of
professions, scholars have responded to shifting intellectual fashions, emphasizing different
themes in each phase of the sub-discipline’s development (see Freidson, 1994, 1-10; Karpik,
Introduction). Such shifts are characteristic of the scholarly professions. In general,
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approaches which were “professions-friendly” (often unhelpfully lumped together as
“functionalist”) developed during the nineteenth and twentieth centuries, giving way to more
critical understandings from about the mid-twentieth century onward. An emphasis on prosocial effects of “professionalization”, such as social integration or the development of
reservoirs of high-level expertise, was displaced from the 1960’s onward by scholarship cast
in a demystifying mould which treated professions as elaborate conspiracies against consumer
and public alike. In this particular iteration the theory of professions accorded supreme
importance to the state-protection of professional monopolies in the provision of their key
services and the consequent monopoly rents that professions could extract from “consumers”.
Professions were viewed as “plundering nomadic tribes sweeping back and forth across the
social territory in search of an opportunity to increase their material and symbolic wealth”
(Karpik, 3). All else, whether it be educational attainments, ethical codes, fee regulation,
professional rhetoric’s oriented around the language of “public interest”, or procedures to
discipline or expel incompetent or dishonest professionals was construed as serving the cause
of monopoly. Seemingly benign characteristics such as ethical codes might be interpreted as
advancing self-interest directly (as in ethical restrictions on fee competition) or by providing a
smoke-screen shielding self-interest from public scrutiny. A strange political alliance
converged. When “both radical and free-market ideologues” agreed on the main outlines of
the “monopoly” critique of professions (Freidson, 9) it was as if the Yippie movement and the
Chicago school of economics had joined forces. The professions stood no chance. One
potentially significant variation saw professions as advancing some form of cultural monopoly
or a collective status project along with or instead of a simple economic monopoly. “Status
projects” typically involved efforts to secure recognition of the group as learned or
gentlemanly and often involved screening by class, race, ethnicity, political conviction,
religion, or gender, for example). Although it diverged radically from economic reductionist
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approaches, this was rarely fully appreciated (Alan Paterson was an early and important
exception). Often illogically treated as a mere subcategory of monopoly theory, cultural
interpretations were never fully taken on board by the larger literatures (discussions of these
threads are found in Karpik, Introduction; Eliot Freidson, 1-10; Abbott, 1-31; Auerbach;
Bledstein; Haskell, Johnson; Larson; Prest; Abel; Empson; amongst others). In the last years
of the twentieth century, however students of the professions started to take the cultures and
institutions of professions more seriously. New works brought professional cultures into
sharper focus and, dramatically, illuminated the crucial relationship between lawyers’
professionalism and the historical transition to liberal constitutionalism (eg., Pue and
Sugarman; Di Maggio and Powell; Karpik and Halliday).
Much writing on professions has centred on identifying certain core “traits” which are
said both to distinguish professional groups from other sorts of organizations and to
distinguish “professionals” from other sorts of workers. Carr-Saunders and Wilson’s 1933
classic work had a profound impact:
Its theoretical discussion systematized a view of professions that had by then come to
dominate the writings both of the professions themselves and of the social scientists
examining them. Professions were organized bodies of experts who applied esoteric
knowledge to particular cases. They had elaborate systems of instruction and training,
together with entry by examination and other formal prerequisites. They normally
possessed and enforced a code of ethics or behavior. This list of properties became the
core of later definitions. (Abbott, 4)

A sort of “check-list” emerged over time. Unsurprisingly, any sense of historical or
professional specificity was diminished with each repetition. Much research on the legal
profession has sought to measure degrees of professionalism in the realms of organization,
education, esoteric knowledge, ethical codes and discipline. Sir David Clementi’s recent
report on the legal professions of England and Wales relies on a “trait” approach of sorts,
identifying five “core functions of regulation”, treating the second and third under the heading
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of “entry standards and training”, and expanding the others into “monitoring and
enforcement”, “complaints” and “discipline”. (Clementi, December 2004, 26; cf. Clementi,
March 2004, 24-25)
Check-list approaches direct discourse: they tend to obscure consideration of anything
not on the check-list. Notions such as independence have not proved intellectually fashionable
under the onslaught of economic theories focused on monopoly effects. Any value plausibly
associated with a principle of “independence” for any association, group, or occupation, does
not bear up very well in the constrained utilitarianism of “trait”-based approaches. This
results in a systematic failure to value forms of associational life that are not either governed
directly by the state or by the logic of the free market (a point registered powerfully by
Burrage). Moreover, in generalizing about all professions (a field that is never properly
defined), abstract theories serve to obscure significant distinctions amongst professions. The
distinctiveness of lawyers’ roles in relation to courts, state, and society has, in particular, been
lost in the shuffle. English Canada’s leading study of professional regulation similarly pays
little attention to the peculiarities of legal work (Law Reform Commission of Manitoba). This
is so, curiously, despite the fact that the relationship between the autonomy of the legal
profession and constitutional governance is widely recognized as being of central importance
to the success of societies transiting from authoritarian to constitutional governance.
Likewise, work seeking to establish the conditions for successful economic development in
transitional or third-world societies, cannot overlook the nexus between lawyers, the rule of
law, and calculability. An embarrassed silence prevails only within established liberal
democracies. Possibly, such things are largely taken for granted.
Few western scholars of the professions have sought to support the notion that
professions in general or lawyers in particular should be “independent”. The idea of
independence from state regulation strikes many as outright undemocratic, if not a prescription
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for lawlessness. Although lawyers in the common law world have frequently invoked the
notion of “independence of the profession” they have generally done a dreadful job of
explaining their profession or its functions. Most often, nonsense arguments have emerged
when they have been provoked to think about matters relating to self-regulation,
independence, or the social or political values associated with an “independent bar” (see Pue,
1995b). This is unfortunate, not because the “correct” position is obvious, but because serious
issues deserve serious attention.
Lawyers DO share much with a wide array of “professions” including the clergy,
barbers, medical occupations, and, perhaps, mediums (Abbott, 29l; Law Reform Commission
of Manitoba). Nonetheless, in key ways legal professionals and, hence, some portions at least
of the legal professions, are distinct (Larson, 1986, 1989; Freidson; Clementi, December,
2004, 15 ff). The role of lawyers in law – and hence in relation to the “rule of law”3 - emerges
as central. The International Bar Association (1990), for example, asserted that:
The independence of the legal profession constitutes an essential
guarantee for the promotion and protection of human rights and is necessary for
effective and adequate access to legal services:
An equitable system of administration of justice which guarantees the
independence of lawyers in the discharge of their professional duties without
any improper restrictions, pressures or interference, direct or indirect is
imperative for the establishment and maintenance of the rule of law.
It is essential to establish conditions in which all persons shall have
effective and prompt access to legal services provided by an independent
lawyer of their choice to protect and establish their legal, economic, social,
cultural, civil and political rights.
Professional associations of lawyers have a vital role to uphold
professional standards and ethics, to protect their members from improper
restrictions and infringements, to provide legal services to all in need of them,
and to co-operate with governmental and other institutions in furthering the
ends of justice.

3

This notion, too, long took a beating at the hands of scholars only to be rehabilitated in the late twentieth
century. See: E.P. Thompson.
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The only surprising thing about this is that it took students of the professions a very long time
to notice it. Scholarship that sees “independence” as anything other than a cover for selfinterest is seriously underdeveloped.
Amongst legal writers, Australian High Court Justice Michael Kirby views the
independence of the legal profession as intimately linked to the role of law in society and this,
in turn, to the judiciary’s special role in sustaining law. The rule of law rests, in his view, rests
ultimately upon human commitment because “concepts of justice” that do not “have hands and
feet … remain sterile abstractions.” (Burger, quoted in Kirby, 17) Even the most cursory
review of historical or international comparisons underscores the practical relevance of these
seemingly abstract matters (see below). The repression of lawyers is routine. Consequently,
“law’s principal actors – judges and practicing lawyers and also legal academics” must be
assured “a very high measure of independence of mind and action.” (Kirby, 1) The
independence of lawyers and the rule of law alike are diminished by authoritarianism,
corruption, lawlessness, or patronage.
Judges must be free, in appropriate cases, to apply “the law neutrally against the
government” without fear of retribution (this much is clearly constitutionally required in
Canada). Because fair adjudication requires that even “unpopular clients” receive legal
assistance and that even lawyers working to uphold the legal rights of “unpopular causes” are
free to act fearlessly, certain consequences follow.
By ensuring that no person is beyond the reach of the law, the legal profession can
operate as a check upon the arbitrary or excessive exercise of power by the government
and its agents or by other powerful parties. By basing advocacy and judgments upon
the rule of law, as opposed to the wealth or power of relevant interests or the transient
popularity of the decision or of the interests affected, both lawyers and judges are
indispensable instruments for the protection of minority and individual rights. (Kirby,
6)
The mere fact of a lawyer informing a decision maker of legal rights, duties, and
responsibilities can have dramatic effect on the lived experience of the rule of law (see, for
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example, Challinor). Lawyers, like judges, must “be free to carry out their work without
interference or fear of reprisal.” (Kirby, 2)
Conversely, powerful individuals, associations, bureaucracies, and institutions (both
“state” and “private”) have every reason to wish to constrain the work of lawyers. Wellfunctioning “independent professional organizations” can operate as both shield and sword in
the cause of fearless legal representation. Intimidated or co-opted professional organizations
cannot play this role. More directly, powerful individuals or institutions may seek to limit the
clients lawyers may represent, threaten lawyers with “disciplinary action, prosecution or
sanctions”, or otherwise seek to interfere with lawyers selectively on account of “their clients
or the work that they undertake”. (Kirby, 2). Trumped-up criminal prosecutions, ruinous civil
suits, assassination and disappearances, lie at the extreme end of the spectrum.
Although many assertions about the value of professional independence emphasize
courtroom work, the availability of independent, confidential and privileged legal advice is
essential if law’s promise is to be rendered tangible. This is readily apparent when we
imagine dealings with officials who administer the modern state’s vast regulatory apparatus,
but it is also true with respect to the advice and legal paperwork that facilitates the structuring
of private arrangements. Only a caricature of the rule of law would insist on leaving
individuals uncertain as to the legal consequences of their actions until after they had acted:
one would be unable to plan transactions so as to render risk calculable, unable to invoke legal
protections until engaged in full-dress battle. This is as true of person-to-person arrangements
as of dealings with the State writ large. Those denied the benefit of legal advice, access to
knowledge about the law, are left unable to forward-plan their lives, unable to make rational
business decisions, and unable even to see their wishes carried out on death or incapacity.
Understanding these things carries us a long way toward appreciating the importance
of “independence of the legal professions”. Formulations such as Mr. Justice Kirby’s and the
International Bar Association’s overlook an aspect of the constitutional role of professional
independence brought to the fore in a recent body of work which identifies a central role of
legal professions in effecting transitions to constitutional governance.
The Emergence of Constitutional Governance
One of history’s enduring puzzles is how and why liberal constitutional governance
emerged in Europe. Though the story played differently from one country to another, liberal
constitutionalism displaced monarchy or princely rule, absolutism, the divine right of kings,
class, church, and enduring relations of hierarchy in many countries with surprising speed.
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What emerged were notions of constitutionalism in which monarchs were either unnecessary
(France, the United States) or only conditionally acceptable (tethered within “constitutional
monarchy”, as in Britain, for example). Absolutism gave way to a moderate state, “subjects”
became rights-bearing “citizens”, and governance required engagement with a “public”. From
this, eventually, democracy emerged.
Jurgen Habermas’ insights have been tremendously productive in explaining these
historical processes. He emphasized the growing importance of rational debate amongst an
informed “public” about matters of state as “bourgeois society” emerged. Following on
Habermas, Lucien Karpik and Terrence Halliday have identified the key roles played by
lawyers in these processes in at least some countries. Defining “political liberalism” as a
bundle of ideas including “equality before the law, freedom of speech, personal security,
property rights, due process of law, and so on – whatever was needed to define in a very
central but narrow way the elements of political citizenship” (Karpik & Halliday, 2001),
Karpik, Halliday, and other scholars drawing on their insights have showed close historical
connections between lawyers’ work and the emergence of constitutional society. If this is so,
the “constitutional” basis for the “independence of the legal profession” is organic:
constitutionalism and an independent legal profession are intertwined to such an extent that it
makes no more sense to speak of one without the other than it does to speak of constitutional
societies without an independent judiciary, freedom of expression, assembly, or press.
Although the relationship is most fully demonstrated in truly remarkable historical work on
the French legal professions (Karpik, 1999), similar processes have been identified in outline
in England and Wales (Pue, 1997) and elsewhere. For Karpik, the distinguishing feature of
the legal profession lies in the fact that lawyers represent others. In speaking for others and to
the state (directly or through the judicial bench) representatives inevitably emphasize
consistency, equitable treatment of one party vis-à-vis others, prospective application of rules,
and the notion that even the sovereign should behave consistently with past behaviour and
publicly declared standards. Here lies the kernel of the rule of law. And the rule of law is the
kernel of liberal constitutionalism. As Karpik has it, “[b]y virtue of his very function, the
lawyer is a representative. … The lawyer is someone entitled to speak and act on behalf of
another person: all else follows from this.” (Karpik, 1999: 77)
It should be appreciated that this is a limited, albeit important, thesis. Lawyers are
neither the only significant figures in the struggle for constitutionalism, nor the most important
ones. The thesis does not imply that all lawyers or even a majority play or have played “pro-
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constitutional” roles. Lawyers, like anyone else can be mere “hired-guns” or mouthpieces.
They can experience fear and are not immune from threats, bribery, inducement or corruption.
The “lawyers and liberalism” hypothesis is ambitious but limited. It has spawned historical
research demonstrating that, in at least some key countries “for a long period… lawyers have
mobilized on behalf of a political liberalism”. The key elements of this version of political
liberalism are:
“(a) a concept of the moderate state, including judicial independence,
(b) a set of civil rights, such as those of freedom of speech, freedom of
movement, and the right to own property, and
(c) a notion of civil society, with voluntary associations or publics who are
constituted outside the state, including, most notably, lawyers' own
associations.” (Karpik & Halliday, 2001)
So understood, the independence of the legal profession takes on a rather different
character than that presented in more conventional formulations. The emphasis on
representative functions de-centres courts to some extent, while the understanding that
lawyers invoke the authority of a “public” and simultaneously constitute, speak to, and speak
for a public sphere, takes us beyond the realm of “human rights” or “rule of law” narrowly
construed. Lawyering moves from the periphery to centre-stage in the historical processes that
displaced absolutism with liberal governance. The independent action of lawyers and,
perhaps, legal professions, becomes indispensable, imbricated in the very fabric of forms of
constitutionalism characterized by a moderate state, free associations, and civil rights.
The Hong Kong Bar and the Creation of a Moderate State
The central importance of legal professional independence to constitutional
governance can, thus, be established conceptually, as a logical outcome of the rule of law (in
the fashion of Mr. Justice Kirby or the International Bar Association) or through a review of
historical experience (in the vein of Karpik and Halliday). These are not, however, matters of
concern only to legal theorists or to those with antiquarian interests. The pressure for political
actors to seek to undermine the independence of judiciary and lawyer is constant. Like the
force of gravity, it tugs on “good” and “bad” alike for the simple reason that “[t]hose who are
used to being obeyed and feared commonly find it intensely annoying that there is a source of
power that they cannot control or buy – the law and the courts.” (Kirby, 1). Evidence of this
can be found in every country. Places in transition or where constitutional governance is
otherwise fragile provide particularly poignant illustrations however.
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In recent times the Hong Kong Bar has played a significantly pro-constitutional role
while seeking to protect their own position as providers of legal services. In a fascinating
series of interventions the Bar Association asserts the virtues of constitutional governance and
provides an outstanding apologetic for the etiquette of a British-modeled bar, complete with
the cab-rank principle, limitations on direct client contact, and so on. The immediate
background political situation of Hong Kong’s transition from British colony to a special
administrative region of China created a dynamic constitutional situation. The meanings of
Honk Kong’s Basic Law are still being worked out in practice. China itself has been
experiencing enormous transformations during this period. The Hong Kong Bar’s documents
express a well-thought out notion of barristers’ professionalism, carefully developed in a time
and place where an embrace of market logic matters of professional governance combined
oddly with an evolving political situation to produce peculiar challenges.
In The Second Periodic Report on the Hong Kong Special Administrative Region of the
People’s Republic of China in light of the International Covenant on Civil and Political Rights
the organized Bar in Hong Kong takes up a role similar to that of the Ordres des Avocats in
Paris during their more active periods (as documented by Karpik). This document was
submitted to the United Nations Human Rights Committee and is, accordingly, cast in terms of
compliance with obligations cognizable in international law. Its pith and substance concerns
the establishment of a form of liberal politics in Hong Kong. According to the Bar, “powers
reserved to the Central Authorities under the Basic Law” (the written portion of the
constitution for the Hong Kong Special Administrative Region) were exercised in such a way
as to corrode “the Rule of Law and the Independence of the Judiciary” (para. 2). Three uses of
the Standing Committee of the National People’s Congress (NPCSC) power of interpretation
gave rise to concern. These involved the Committee, acting on the request of the Chief
Executive of the Hong Kong Special Administrative Region (HKSAR) reversing an
interpretation given by the Hong Kong Court of Final Appeal (para. 4), an occasion on which
the NPCSC of its own initiative issued an interpretation of the Basic Law precluding possible
developments in the electoral system (para. 5) and an occasion (May 2005) on which the
Acting Chief Executive of the HKSAR sought an interpretation of the Basic Law despite
pending legal proceedings dealing with the same matters (para. 6). According to the Bar, “a
NPCSC interpretation may be sought and given in the absence of a court case, in the middle of
a court case, and subsequent to the final adjudication of a court case, and with or without a
request from the Chief Executive of the HKSAR.” (para 7). This, it is said, violates the spirit
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of the Basic Law, substituting “a flexible instrument of rule” for constitutional interpretation
in accordance with “established canons of construction”. The result is that “the integrity of the
established legal system … is subject to an uncertain and dominant source of law….” (para. 8)
The Bar’s wide-ranging brief also supported the creation of a “statutory human rights
commission” (para. 16), expressed alarm at the clandestine operations of Mainland security
personnel in Hong Kong (para. 21), and sought humane treatment of both Hong Kong
residents detained on the Mainland and asylum seekers in Hong Kong (paras. 22, 23). It
protested the conditions of police cells (para. 27), inadequate protection from domestic
violence (para. 30), the inadequacy of an Independent Police Complaints Council with no
investigatory powers (para. 31), the absence of laws prohibiting racial discrimination (para.
33) or discrimination on the basis of sexual orientation (para. 34), and the wide-open
violations of privacy likely to result from relying on “the undefined expression ‘public
security’ to authorize surveillance or the interception of communications (para. 37).
Immigration matters, police searches, Falun Gong and the exchange of information between
Hong Kong and Chinese security authorities, constitutional amendment, and elections law
were all addressed. In all of this the Bar assumes the voice of a defender of public interest,
and does so in a language intended to “play” to a wide public. Its cause – the rule of law,
integrity of judicial processes, procedural regularity, and compliance with constitutional text
and spirit – are themes of wide resonance.
Matters relating to legal rights more narrowly construed and, specifically, to the role of
lawyers, are also addressed. Again, the actions of state authorities are found wanting. On one
occasion a barrister was arrested, his chambers searched, and documents seized by police on a
“fishing expedition” and with no reasonable grounds for suspicion. These circumstances were
judicially determined to violate the common law rule of professional privilege (para 13). On
another occasion, a lawyer-client meeting was bugged by investigators of the Independent
Commission Against Corruption (para 14). Finally, the government’s refusal to establish an
independent legal aid authority, gives rise to concerns about professional independence (para.
18).
Such matters are significant. The rule of law cannot be sustained if lawyers engaged in
work that is inconvenient for those in “power” were routinely harassed. Though Hong Kong
has not passed the tipping point, other places been less fortunate. Harassment of lawyers takes
place with varying degrees of severity, both under authoritarian regimes and in places where
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the rule of any sort is insecurely established. The fate of lawyers is a bellwether of sorts for
constitutional governance and civil liberty alike.4
Lawyers & Liberty: Death Squads and “directions over lunch”
Lawyers are vulnerable to assault in troubling times all around the world. They have
been muzzled in Uganda (Reporters without Borders; ICJ, 2003; National Endowment for
Democracy; Ugandan Law Society), subjected to politically-motivated prosecutions in Kenya
(Ayieko) and Iran (ICJ, 22 April, 2003; ICJ, 24 January, 2003), subjected to travel restrictions,
detained, tortured or assassinated in Liberia (Perspective, April 24, April 25, 2002; Haddad;
Human Rights Watch), Zimbabwe (WNYC Radio; IBA, 24 August 2004; Human Rights
Watch, February 9, 2006; Amnesty International; Duclos), India (Kannabiran; ICJ, 26
November 2003: calling on the Indian Government to protect all human rights defenders from
attacks by State agents or death squads) Thailand (The Nation) and Sri Lanka (Centre for the
Independence of Judges and Lawyers). Space precludes an assessment of any of these
individual situations, much less of the wider array of assaults on lawyers as individuals, on
lawyerly associations, and on professional roles, that take place routinely around the world.
The point that these are pressing concerns, much connected to the health of democracies and
of constitutional government (which is not the same thing) cannot be missed, however.
The assumption in “the west” is that developed democracies are immune from
problems on this scale. Despite the disturbing knowledge that several seeming durable
constitutional systems have collapsed with astonishing speed, this may be true. There is a
long distance from the “here” to semi-official death squads, torture of lawyers and
disappearances. The corrosion of “independence” can occur in other ways, however.
Lawyers work for sex offenders, drug dealers, arms traders, and terrorists as well as for
captains of industry. Widespread moral panic can emerge quickly around professional work;
powerful interests may wish to interfere with legal representation well before the extreme end
of the spectrum has been reached. “It is not just”, as one witness before a British
Parliamentary Committee said, “a matter of getting to the brink of dictatorship…. The rule of

4

The American Bar Association has created an international Legal Profession Reform Index
in recognition of this: http://www.abanet.org/ceeli/publications/lpri/home.html (accessed
August 25, 2006). The index assesses 24 factors (see appendix)
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law and the institutions that support it need to be seen to be separate from the state….” (Steve
Hynes, quoted in Joint Committee: 40). Commentators on a draft British Bill to that would
create a “Legal Services Board” (LSB – see discussion below) expressed concern about
structures that would facilitate future “instances of inappropriate pressure by Government on
the legal profession” (Joint Committee: 39). According to the British Joint Committee, “The
Law Society told us that approved regulators would do `exactly what the LSB says’, however
informally, and cautioned that a direction `over lunch’ could circumvent the need for the use
of formal powers.” (Joint Committee, 39-40)
The concern about back-channel government direction is not trivial. If the Law
Society of England and Wales reckons that it would respond to “over lunch” direction from
the Legal Services Board, the possibility that the Legal Services Board would be equally
responsive to informal suggestions from political power-brokers is equally cause for concern.
Parliamentary systems of government are particularly susceptible to this form of low-key
corruption of the public purpose. The knowledge that Canada ranks amongst the least
sophisticated of Parliamentary systems when it comes to providing checks or balances on
executive power (Savoie, 1999 and 2003; Simpson; Pue, 2002) gives cause for heightened
anxiety in this respect. The susceptibility of even treasured national institutions to political
interference when it serves the interests of the senior executive branch was dramatically
illustrated in the so-called “APEC affair”. In that incident relatively small acts of misconduct
by Royal Canadian Mounted Police Officers revealed that the Force had been responsive to
inappropriate political directions which it should have refused. Investigations into police
susceptibility to political direction soon mushroomed, as other “independent” agencies, in
turn, were compromised. In very short order both the Canadian Broadcasting Corporation and
the Commission for the Investigation of Public Complaints against the Royal Canadian
Mounted Police – both designed to be “independent” of government control – had been
brought to heel in the interests of the government of the day. The mechanisms employed to
attain this result were blunt, crude, and hamfisted. Nonetheless, they were stunningly
effective (Morin; Milewski; Pue, 2000a, 2000b, 2001b).
The danger of “directions over lunch” and similar distortions of independence has to
be guarded against if the independence of legal professionals is valued. Common law
Canada’s legal professions are currently governed by autonomous professional organizations
that derive both their regulatory powers and the monopoly, without which regulatory powers
are meaningless, from provincially enacted statutes. If a shift in regulatory locus were
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contemplated the question of where that new power would reside and under what terms would
be all-important. There is little reason for complacency as to the capacity of provincially
created bureaucracies to withstand improper executive pressures. There is no reason to
believe that provincial constitutional structures offer better protection for the “independence”
of agencies from inappropriate executive control than the federal system.
Alternative Regulatory Models: it ain’t broke?
Popular wisdom has it that “if it ain’t broke, don’t fix it”. Given the importance of
independent legal advice, the threats implicit in government regulation of so sensitive a
sphere, and the existence in common law Canada of established regulatory regimes in the form
of the provincial and territorial law societies, there would seem to be good reason to leave well
enough alone.
Complacency can be dangerous however. Former USA Secretary of State Colin
Powell denigrated the approach, saying that “if it ain't broke, don't fix it' is the slogan of the
complacent, the arrogant or the scared. It's an excuse for inaction, a call to non-arms.”
(Thinkexist.com)
Developments in two of Canada’s closest constitutional neighbours, Australia and
England and Wales, suggest that complacency may not be in order. Canada, like Australia, is
a federal state whose constitutional system, legal structures, and practices, are derived from
the United Kingdom. Each country’s legal profession finds its roots in centuries-old practices
in the United Kingdom and most particularly in England and Wales. In both countries the
traditional legal professions have struggled to adapt to accelerating rates of change during the
past three decades. Market logic guided all areas of public life for most of that time and the
values of efficiency has prevailed over other values such as the “rule of law”, faithfulness to
inherited tradition, or other non-economic ways of “framing” public policy. The ascendance
of market logic has been accelerated in each country as a result of international economic
law’s injunctions against protectionism and by forms of corporate consumerism which have
demand integrated services between, for example, barristers and solicitors or lawyers and
accountants (see, for example Mark and Hutcherson; Clementi, December 2004; Weisbrot).
Britain’s membership of the European Community and Canada’s adherence to continental or
hemispheric free trade agreements constrain local regulatory arrangements in ways that have
not yet been entirely worked through.
Moreover, in each country, the legal profession has found it difficult to respond
coherently to its critics. Charges of complacency or arrogance have, too often, been fair
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enough (see, for example, Abel, 2003; Lynch; Pue, 1995b). The critics’ charges have “stuck”.
Significant Australian and British reports have slammed traditional regulatory models as
ineffective and inadequate to the task of protecting the public interest. In the words of
Professor Stephen Parker, then of Griffith University, “the self-regulatory project inherited by
Australian lawyers had been conceived in the middle of the 19th century at a time when the
state was much less interventionist in its regulatory policy, and the community less demanding
in its expectation of dynamic democratic involvement in `private governments’ than they are
today” (Parker). Traditional legal regulators have proved ineffective in assuring quality of
service and the complaints and dispute resolution mechanisms they created have been
expensive and time-consuming. Too often, established complaints mechanisms have produced
results which others construe as disadvantaging everyone except the lawyers who created the
system, manage it, and whose interests are affected by the outcomes. Other problems are laid
at the feet of lawyers as well. The Legal Services Commissioner for New South Wales, for
example, feels that law is infected with “excessive adversarialism” verging on unethical
practices and that law is ‘becoming priced out of reach of all but a very few members of our
society” (Mark, 2003: 2, 1). In England, Sir David Clementi, believes that traditional
governing bodies do not represent the interests of all lawyers fairly, have not tried hard enough
to encourage competition, have failed to embrace innovation, and have failed to develop
transparent regulatory systems (Clementi, December 2004: 27-31). Nor can it be said that
these are symptoms of a peculiarly Anglo-Australian disease. Canadian legal professions are
surprisingly vulnerable to similar criticisms (Mucalov, 2004; Donovan, et. al.; McMahon;
Walsh & Donovan; Hunter; National Report; McKnight).
Many think that the source of many problems is to be found in a fundamental conflict
of interest that lies at the heard of any mode of “self-regulation”. Here is what David
Clementi had to say on the issue:
13. The first consideration relates to the public and consumer interest. The
majority of respondents to the Consultation Paper argued that on these
grounds the regulatory and representative roles of professional bodies should
be split. For example the Council for Licensed Conveyancers stated in their
response to the Consultation Paper: “It is difficult to understand how one body
can effectively both regulate a profession and also represent and lobby for its
interests without prejudice to either its regulatory or representative functions.”
There is a conflict of interest between the two roles which should be tackled.
In a regulatory body the public interest should have primacy. Issues such as
changes in practice rules should be examined, not against the wishes of the
membership, but against the test of the public interest. In a representative
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body the interests of the membership should have primacy. It is hard to
conclude that the decision by the leadership of the Law Society in the mid
1990s to restrict funds to its complaints handling operation was anything other
than a body placing its representative interests ahead of its regulatory
responsibilities, to the detriment of the public and consumer interest.
14. Even where a body does place the public interest ahead of that of its
members, there remains an issue of perception. For example, it may be that
each of the restrictive practices to be found in the practice rules within the
Law Society or at the Bar has operated in the public interest. But, perhaps
because many senior lawyers have been conditioned by the system that they
grew up with, there is a perception that the issues have not historically been
addressed with the vigour and independence to be expected of a regulatory
body. (27-28)
Although Francis Gervais, speaking for the Federation of Law Societies, told a reporter
(Mucalov, 2004) that the only function of Canadian law societies, unlike their British and
Australian counter-parts, is to protect the public (“Their primary purpose is not to provide a
service so their members, but to protect the public’s interest.”), this is not always born out in
their actual operation. Even the most cursory review of Bencher’s election campaign
statements in Ontario during the 1990’s and early 2000’s reveals a remarkable commitment to
protect lawyer’s interests on the part of those seeking election to the governing body of the
Law Society of Upper Canada (Law Society of Upper Canada, 1979, 1983, 1987, 1991, 1995,
1999, 2003). Electoral politics brings self-interest into the open. In their guise as publicinterest regulators, Law Societies are compelled to “tax” their members increasing amounts in
order to protect the public. In their guise as democratic organizations, it soon becomes
apparent that this is an outcome that no electoral constituency embraces enthusiastically.
However unfair it may bet, there is, too, a perception that law societies are more likely to
come down hard on the actions of less well-connected lawyers than on the big city
professional elite. Whether this perception is attributable primarily to over-suspicious turn of
mind (fed by failures of communications from law societies, perhaps) or reflects a systemic
bias is, to some extent, moot. Perceptions take on lives of their own.
In Australia the cumulative effect of all of this has been a tidal bore sweeping through
the legal professions for over a decade. Beginning in New South Wales in 1994, state after
state has displaced professional self-governance with mechanisms of “co-regulation” in which
professional groups work in partnership or under the direction of a state regulator. Australia’s
revolution in legal professions’ regulation was summarized in the Canadian Bar Association’s
National magazine in October 2004:
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Australia’s systems of self-regulation first came under attack in the 1980s. In
Victoria, after decades of inept handling of public complaints, the state imposed a coregulation complaints regime in 1997. Henceforth, the state decreed, the investigation
of grievances would be shared between the government ombudsman and the lawyers’
professional associations.
Then, in July 2003, after highly publicized clashes between the ombudsman
and the Law Institute of Victoria (the solicitors’ governing body), the axe fell. A new
independent board took control of the regulation of lawyers, and a Legal Services
Commissioner was appointed to oversee complaints investigations.
The Queensland government – after receiving a scathing report from its state
ombudsman – also seized control over lawyer discipline. Complaints had soared,
doubling from 685 in 2001 to 1,227 in 2002, and numerous complaints about gross
over-billing and alleged fraud remained unresolved. In its report, the ombudsman
described the Queensland Law Society as "nothing but a post office box" that received
complaints, forwarded them to the lawyer, and then sent back the lawyer’s response to
the complainant.
The law society had tried to redeem itself by appointing a retired judge to
review its complaints process and make changes. But it was too late, and on June 29,
2004, a separate Legal Services Commission was created to take on the job of
complaints.
The Tasmanian government went even further. Last September, it stripped its
law society of not only the right to investigate complaints, but also of the responsibility
for issuing practice certificates, supervising trust accounts and developing practice
rules. And early this year, legislation was introduced to formally abolish selfregulation in the legal profession.
The profession is also under attack in parts of Great Britain. The Law Society
of England and Wales’ regulatory framework – described in a government report as
"outdated, over-complex and insufficiently accountable or transparent" – is currently
under review. Again, a leading problem has been the lax handling of complaints
against lawyers, which soared from 10,585 in 2001 to 14,880 in 2002. (Mucalov)
The first dramatic changes in Australia took place in New South Wales in 1994 when
that state’s Legal Services Commission was created pursuant to recommendations of the Law
Reform Commission of New South Wales (NSW Law Reform Commission, 1993). The
Legal Service Commissioner in New South Wales engages “co-regulation” of the legal
professions (bar and solicitor’s branch) with the pre-existing profession associations. The
Commissioners’ functions are extensive. Under section 688 of the Legal Profession Act 2004
(New South Wales) the Commissioner receives complaints about unsatisfactory conduct or
misconduct by lawyers. The Commissioner may:
•
•
•

initiate complaints and either investigate directly or refer them to the Law
Society Council or Bar Council (the “Councils”)
take over investigation of complaints from those bodies;
monitor investigations and give “directions and assistance to Councils in
connection with the investigation of complaints”
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•
•
•

•

•
•
•
•
•

review “the decisions of Councils to dismiss complaints or to reprimand”
lawyers “in connection with complaints”:
take over investigations or institute proceedings against lawyers in the
Administrative Decisions Tribunal
conduct surveys and report on “the views and levels of satisfaction of
complainants and respondent Australian lawyers with the complaints handling
and disciplinary system”
monitor decisions relating to the grant, cancellation or suspension of practising
certificates “on grounds relating to fitness to practise (for example, in
connection with acts of bankruptcy, the commission of indictable offences or
tax offences or failures to give required notifications)”
take over the Councils’ roles in relation to local practicing certificates
review “the provisions and operations of” the statute relating to complaints
monitor the exercise of regulatory functions by the Councils, including
reviewing their rules
assist the Councils in promoting community education about the regulation
and discipline of the legal profession,
assist “the Councils in the enhancement of professional ethics and standards,
for example, through liaison with legal educators or directly through research,
publications or educational seminars”

The Commissioner, in other words, is a public official who works co-operatively with
professional bodies under a grant of power that permits a very high degree of interference with
the ordinary work of those bodies.
In England, by contrast, the English legal professions continue for the time-being to be
self-governing on the traditional model. The “Law Society of England and Wales” governs
solicitors while a combination of the Bar Council and the four ancient Inns of Court (Inner
Temple, Middle Temple, Gray’s Inn, Lincoln’s Inn) governs the barrister’s profession (the
“bar”, strictly speaking). This may be about to change dramatically however. A Draft Legal
Services Bill was introduced on May 24, 2006, following an extensive review of the legal
services market and regulation in the United Kingdom culminating in Sir David Clementi’s
Final Report (December 2004). The Bill, if passed, would profoundly transform the
governance of the legal professions. A Legal Services Board would oversee all regulation of
legal services and jurisdiction over complaints would be taken from the Law Society and Bar
Council and given to a new body, the “Office for Legal Complaints” (OLC). The Board
would have authority to authorise professional associations5 to carry out regulatory functions
but would retain power to remedy any failings on their part. The Board’s powers “will include

5

Including the Bar Council, the Law Society of England and Wales, and any new professional groupings that
might emerge in the legal services field.
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issuing performance targets, specific directions, public censure, financial penalties and, only if
these fail, an intervention direction under which the Board will exercise one or more of the
approved regulator’s regulatory functions. Ultimately, the regulator’s approval may be
cancelled.” (Clover & Hassall)
In dealing with complaints, the Office for Legal Complaints would be accountable to
the Board but would work independently. It would investigate, seek reconciliation where
possible, and prepare a report explaining how each particular case should be resolved.
Significantly, the OLC would have jurisdiction over both professional matters (inadequate
service or professional misconduct) and legal matters (professional negligence). In the event
that a report issued by the OLC was unsatisfactory to one or other party, enforcement would
lie with a new officer entitled the “Chief Ombudsman”, appointed by the OLC. The Chief
Ombudsman would be empowered to impose a range of remedies, including orders to pay
compensation in amounts up to £20,000 ($42,144.50 Canadian currency: August 27, 2006).
The Draft Bill makes no provision for appeal from the Chief Ombudsman’s decision, leaving
aggrieved parties only to the limited remedies provided under the ordinary principles of
administrative law. (Clover & Hassall) Although this arrangement seemingly gives the Chief
Ombudsman important judicial powers (including, effectively, legal rulings in such traditional
common law fields as professional negligence and the interpretation of professional contracts)
the Bill requires the appointment of a non-lawyer to that office.
A further feature of the pending British legislation has the potential to profoundly warp
the field of legal services regulation by reshaping “legal services” altogether. The Bill’s
operating premise is that new legal professions and new types of professional service
providers will emerge in the future. These might include legal services corporations owned by
non-professional shareholders, multi-disciplinary practices, service providers blending the
services of barristers and solicitors, or new professions defined in ways and operating in
market niches that are presently unanticipated. In a ministerial statement accompanying the
introduction of the Bill the Lord Chancellor and Secretary of State for Constitutional Affairs,
Lord Falconer of Thoroton, explained that the Legal Services Board will have “wide range of
powers including those to authorise and de-authorise front line regulators and to quickly bring
unregulated legal services under its remit through secondary legislation to best protect
consumers interests.” Moreover,
The draft Legal Services Bill also sets out arrangements to facilitate alternative
business structures, which would enable different kinds of lawyers, and lawyers and
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non-lawyers, to work together on an equal footing. These structures will allow legal
services to be delivered in new ways, promoting greater competition and innovation
and enabling providers to better respond to the demands of consumers. A range of
safeguards will be put in place to protect consumers and demand high standards. (Lord
Falconer of Thoroton)
It is possible that the re-jigging of the professional services market will ultimately have an
even greater effect on the regulatory universe than the direct changes in regulatory structures.
What happened to professional independence?
Although existing arrangements in Australia and the proposed legislative scheme for
England and Wales are described, politely, as “co-regulation” or as creating “light touch” state
regulators, each reform unquestionably involves a massive transfer of power from autonomous
professional bodies to state-created bureaucracies. In both countries the zone of “selfregulation” is only as wide as the responsible state appointee permits, a sort of professional
equivalent to imperial strategies of “indirect rule” in remote colonies.
We have moved now from the realm of professional independence as such to the rather
different question, familiar in administrative law, of how and to what degree “independence”
should be protected for state appointees. A weak or vulnerable Legal Services Commission or
Board could be steamrollered by an insistent executive.
Steve Mark, the only person to hold the office of Legal Services Commissioner in New
South Wales, has observed that “…it is essential that the rule of law, and in particular its
application to the separation of powers be carefully observed where a body such as mine is
created within the Executive branch of Government with a role of regulating the judicial
branch.” He added that the rule of law is not threatened by his investigation of complaints
and, indeed, that there would be no problem even if he were to decide to “investigate all
complaints and refer none to the professional associations.” He continued:
However, it is my view that it would be contrary to the rule of law for me to have all
regulatory responsibilities, and most particularly the setting of rules and standards for
the profession, due to my position within the Executive Branch of Government.
Accordingly, a strong relationship has developed between my Office and the
professional associations for the purpose of improving the profession and ensuring that
their high ethical standards are met. This co-regulatory regime is, in my view, the best
existing model for regulation of the legal profession as it encourages the profession to
continue on its path of self-regulation and improvement, albeit with direction from my
Office. It also seems to me that it would be counter-productive if the role of the
professional associations were limited to defending its members against charges of
misconduct as this would create an adversarial relationship between them and my
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Office and also be of concern to the ethical members of the profession that their
association was acting as an advocate for the worst of its members. (Mark, 2003)
This is a strong position and a controversial one. There would, for example, be little
space for professional independence in a state in which Executive officers disbarred “cause
lawyers”, whose advocacy frustrated government initiatives. Mark participates in a culture
and tradition of co-regulation in which professional bodies are respectfully treated by their
regulatory overseer, not one in which statutory powers are used to their utmost. The
Commission’s powers are, however, enormous. The independence that matters crucially, then,
is the legal services commissioner’s independence from political pressures and the
independence of mind on the part of the individual holding that office. The New South Wales
Office is structured so as to maximize independence. Appeal on matters relating to complaints
lies to the Supreme Court, and its decisions are not subject to review by the Attorney General
or other political officer. It is funded from the State’s Public Purpose Fund, established from
interest on lawyers’ Trust Funds, “and not from State Treasury or Commonwealth taxation
revenue.” (OLSC “Frequent Questions”). In assessing the independence of administrative
agencies, it is usually thought that greater independence flows form greater security of tenure.
In this regard it is noteworthy that the New South Wales legislation specifies that the
Commissioner may be appointed up to 7 years, and may only be removed from office for
“misbehaviour, incapacity or incompetence” (NSW Legal Profession Act, 686 (4)(5)). It
might also be added that the New South Wales experiment has benefited from the personal
qualities brought to the office by the first and, so far, only Legal Services Commissioner. The
durability of the structures created there will be difficult to assess fully until several
successions have taken place.
At the time of writing the outcomes of processes in the United Kingdom remain
unclear. The massive Draft Legal Services Bill has been carefully reviewed by a House of
Commons / House of Lords Joint Committee on the Draft Legal Services Bill. The Bill
provides for five year, fixed period, appointments to the Legal Services Board (renewable
once), with appointees to be secure from removal unless they fail to discharge their functions,
are convicted of an offence, bankrupt, unfit to hold office, or unable to discharge their
functions.
Given the constitutional sensitivity of independence of the legal profession, it is not
surprisingly, that considerable concern has been registered regarding the independence of the
proposed regulators from inappropriate government interference. In one of the world’s major
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financial capitals, independence was widely understood as being a factor in the “international
competitiveness” of “City” firms in high-level, global, legal work. The City of London Law
Society (the “City” is London’s Financial Centre) expressed the view that international
business would be “spooked” if the Bill were passed unamended:
“The mere perception of a lack of independence from government will be used
against my member firms in situations where they are competing for international
instructions and will play into the hands of protective bar associations around the
world...the power of the Secretary of State to appoint and the detailed powers written
into the Bill as drafted…even if not used, even if just in reserve…could create a
situation which will allow people to suggest, maybe wrongly, but possibly rightly, that
there is a challenge to independence. If that happens, that could affect the
competitiveness we want to preserve”. (as quoted, Joint Committee, 40-41, para. 127)
The major concerns to emerge from the Joint Committee review process related to the
powers of appointment and removal the government would exercise over the Legal Services
Board. The Joint Committee seems to have been unpersuaded by the Minister’s assurances
that “ministerial appointments” do not mean “ministerial interference”. (as quoted, Joint
Committee, 43, para. 136.) The Committee made a number of recommendations directed to
buffering the appointment from ordinary practices of political appointment (Joint Committeee,
pp. 44 ff). These included reliance on a “nominations committee of the Board” which would
also have responsibility for removal of members in appropriate circumstances (Joint
Committee, p 45, para. 142, 144), and a requirement that the “Nolan Principles” of
appointment be incorporated in the statute. The Joint Committee expressed considerable
concern about the continuing powers of the Secretary of State over the Board that were
provided for in the draft legislation – contrary to the recommendations of Sir David Clementi.
The net effect of this was described by one witness before the Committee as presaging a
fundamental shift: “we do start to see the head of regulation not really being the Legal
Services Board but the Secretary of State.” (ILEX, as cited, Joint Committee, p. 47, para 153).
It is too early to evaluate where the reform process will go in the United Kingdom.
Whatever responses and changes emerge as a result of the Parliamentary process it is very
likely that fundamental reform, more or less along the lines of those which have been
implemented in Australia since 1994, will follow.
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Appendix

Basic Principles on the Role of Lawyers
Adopted by the Eighth United Nations Congress on the Prevention of Crime and the
Treatment of Offenders, Havana, Cuba, 27 August to 7 September 1990
(Office of the High Commissioner for Human Rights,
http://www.unhchr.ch/html/menu3/b/h_comp44.htm ) (accessed August 25, 2006)

Whereas in the Charter of the United Nations the peoples of the world affirm, inter alia, their
determination to establish conditions under which justice can be maintained, and proclaim as
one of their purposes the achievement of international cooperation in promoting and
encouraging respect for human rights and fundamental freedoms without distinction as to race,
sex, language or religion,
Whereas the Universal Declaration of Human Rights enshrines the principles of equality
before the law, the presumption of innocence, the right to a fair and public hearing by an
independent and impartial tribunal, and all the guarantees necessary for the defence of
everyone charged with a penal offence,
Whereas the International Covenant on Civil and Political Rights proclaims, in addition, the
right to be tried without undue delay and the right to a fair and public hearing by a competent,
independent and impartial tribunal established by law,
Whereas the International Covenant on Economic, Social and Cultural Rights recalls the
obligation of States under the Charter to promote universal respect for, and observance of,
human rights and freedoms,
Whereas the Body of Principles for the Protection of All Persons under Any Form of
Detention or Imprisonment provides that a detained person shall be entitled to have the
assistance of, and to communicate and consult with, legal counsel,
Whereas the Standard Minimum Rules for the Treatment of Prisoners recommend, in
particular, that legal assistance and confidential communication with counsel should be
ensured to untried prisoners,
Whereas the Safe guards guaranteeing protection of those facing the death penalty reaffirm the
right of everyone suspected or charged with a crime for which capital punishment may be
imposed to adequate legal assistance at all stages of the proceedings, in accordance with
article 14 of the International Covenant on Civil and Political Rights,
Whereas the Declaration of Basic Principles of Justice for Victims of Crime and Abuse of
Power recommends measures to be taken at the international and national levels to improve
access to justice and fair treatment, restitution, compensation and assistance for victims of
crime,
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Whereas adequate protection of the human rights and fundamental freedoms to which all
persons are entitled, be they economic, social and cultural, or civil and political, requires that
all persons have effective access to legal services provided by an independent legal profession,
Whereas professional associations of lawyers have a vital role to play in upholding
professional standards and ethics, protecting their members from persecution and improper
restrictions and infringements, providing legal services to all in need of them, and cooperating
with governmental and other institutions in furthering the ends of justice and public interest,
The Basic Principles on the Role of Lawyers, set forth below, which have been formulated to
assist Member States in their task of promoting and ensuring the proper role of lawyers,
should be respected and taken into account by Governments within the framework of their
national legislation and practice and should be brought to the attention of lawyers as well as
other persons, such as judges, prosecutors, members of the executive and the legislature, and
the public in general. These principles shall also apply, as appropriate, to persons who exercise
the functions of lawyers without having the formal status of lawyers.
Access to lawyers and legal services
1. All persons are entitled to call upon the assistance of a lawyer of their choice to protect and
establish their rights and to defend them in all stages of criminal proceedings.
2. Governments shall ensure that efficient procedures and responsive mechanisms for effective
and equal access to lawyers are provided for all persons within their territory and subject to
their jurisdiction, without distinction of any kind, such as discrimination based on race, colour,
ethnic origin, sex, language, religion, political or other opinion, national or social origin,
property, birth, economic or other status.
3. Governments shall ensure the provision of sufficient funding and other resources for legal
services to the poor and, as necessary, to other disadvantaged persons. Professional
associations of lawyers shall cooperate in the organization and provision of services, facilities
and other resources.
4. Governments and professional associations of lawyers shall promote programmes to inform
the public about their rights and duties under the law and the important role of lawyers in
protecting their fundamental freedoms. Special attention should be given to assisting the poor
and other disadvantaged persons so as to enable them to assert their rights and where
necessary call upon the assistance of lawyers.
Special safeguards in criminal justice matters
5. Governments shall ensure that all persons are immediately informed by the competent
authority of their right to be assisted by a lawyer of their own choice upon arrest or detention
or when charged with a criminal offence.
6. Any such persons who do not have a lawyer shall, in all cases in which the interests of
justice so require, be entitled to have a lawyer of experience and competence commensurate
with the nature of the offence assigned to them in order to provide effective legal assistance,
without payment by them if they lack sufficient means to pay for such services.
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7. Governments shall further ensure that all persons arrested or detained, with or without
criminal charge, shall have prompt access to a lawyer, and in any case not later than fortyeight hours from the time of arrest or detention.
8. All arrested, detained or imprisoned persons shall be provided with adequate opportunities,
time and facilities to be visited by and to communicate and consult with a lawyer, without
delay, interception or censorship and in full confidentiality. Such consultations may be within
sight, but not within the hearing, of law enforcement officials.
Qualifications and training
9. Governments, professional associations of lawyers and educational institutions shall ensure
that lawyers have appropriate education and training and be made aware of the ideals and
ethical duties of the lawyer and of human rights and fundamental freedoms recognized by
national and international law.
10. Governments, professional associations of lawyers and educational institutions shall
ensure that there is no discrimination against a person with respect to entry into or continued
practice within the legal profession on the grounds of race, colour, sex, ethnic origin, religion,
political or other opinion, national or social origin, property, birth, economic or other status,
except that a requirement, that a lawyer must be a national of the country concerned, shall not
be considered discriminatory.
11. In countries where there exist groups, communities or regions whose needs for legal
services are not met, particularly where such groups have distinct cultures, traditions or
languages or have been the victims of past discrimination, Governments, professional
associations of lawyers and educational institutions should take special measures to provide
opportunities for candidates from these groups to enter the legal profession and should ensure
that they receive training appropriate to the needs of their groups.
Duties and responsibilities
12. Lawyers shall at all times maintain the honour and dignity of their profession as essential
agents of the administration of justice.
13. The duties of lawyers towards their clients shall include:
(a) Advising clients as to their legal rights and obligations, and as to the working of the legal
system in so far as it is relevant to the legal rights and obligations of the clients;
(b) Assisting clients in every appropriate way, and taking legal action to protect their interests;
(c) Assisting clients before courts, tribunals or administrative authorities, where appropriate.
14. Lawyers, in protecting the rights of their clients and in promoting the cause of justice, shall
seek to uphold human rights and fundamental freedoms recognized by national and
international law and shall at all times act freely and diligently in accordance with the law and
recognized standards and ethics of the legal profession.
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15. Lawyers shall always loyally respect the interests of their clients.
Guarantees for the functioning of lawyers
16. Governments shall ensure that lawyers (a) are able to perform all of their professional
functions without intimidation, hindrance, harassment or improper interference; (b) are able to
travel and to consult with their clients freely both within their own country and abroad; and (c)
shall not suffer, or be threatened with, prosecution or administrative, economic or other
sanctions for any action taken in accordance with recognized professional duties, standards
and ethics.
17. Where the security of lawyers is threatened as a result of discharging their functions, they
shall be adequately safeguarded by the authorities.
18. Lawyers shall not be identified with their clients or their clients' causes as a result of
discharging their functions.
19. No court or administrative authority before whom the right to counsel is recognized shall
refuse to recognize the right of a lawyer to appear before it for his or her client unless that
lawyer has been disqualified in accordance with national law and practice and in conformity
with these principles.
20. Lawyers shall enjoy civil and penal immunity for relevant statements made in good faith in
written or oral pleadings or in their professional appearances before a court, tribunal or other
legal or administrative authority.
21. It is the duty of the competent authorities to ensure lawyers access to appropriate
information, files and documents in their possession or control in sufficient time to enable
lawyers to provide effective legal assistance to their clients. Such access should be provided at
the earliest appropriate time.
22. Governments shall recognize and respect that all communications and consultations
between lawyers and their clients within their professional relationship are confidential.
Freedom of expression and association
23. Lawyers like other citizens are entitled to freedom of expression, belief, association and
assembly. In particular, they shall have the right to take part in public discussion of matters
concerning the law, the administration of justice and the promotion and protection of human
rights and to join or form local, national or international organizations and attend their
meetings, without suffering professional restrictions by reason of their lawful action or their
membership in a lawful organization. In exercising these rights, lawyers shall always conduct
themselves in accordance with the law and the recognized standards and ethics of the legal
profession.
Professional associations of lawyers
24. Lawyers shall be entitled to form and join self-governing professional associations to
represent their interests, promote their continuing education and training and protect their
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professional integrity. The executive body of the professional associations shall be elected by
its members and shall exercise its functions without external interference.
25. Professional associations of lawyers shall cooperate with Governments to ensure that
everyone has effective and equal access to legal services and that lawyers are able, without
improper interference, to counsel and assist their clients in accordance with the law and
recognized professional standards and ethics.
Disciplinary proceedings
26. Codes of professional conduct for lawyers shall be established by the legal profession
through its appropriate organs, or by legislation, in accordance with national law and custom
and recognized international standards and norms.
27. Charges or complaints made against lawyers in their professional capacity shall be
processed expeditiously and fairly under appropriate procedures. Lawyers shall have the right
to a fair hearing, including the right to be assisted by a lawyer of their choice.
28. Disciplinary proceedings against lawyers shall be brought before an impartial disciplinary
committee established by the legal profession, before an independent statutory authority, or
before a court, and shall be subject to an independent judicial review.
29. All disciplinary proceedings shall be determined in accordance with the code of
professional conduct and other recognized standards and ethics of the legal profession and in
the light of these principles.
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American Bar Association, Legal Profession Reform Index Criteria

http://www.abanet.org/ceeli/publications/lpri/home.html (accessed August 25, 2006).
I. PROFESSIONAL FREEDOMS AND GUARANTEES
Factor 1: Ability to Practice Law
Lawyers are able to practice without improper interference, intimidation, or sanction when
acting in accordance with the standards of the profession.
Factor 2: Professional Immunity
Lawyers are not identified with their clients or their clients' causes and enjoy immunity for
statements made in good faith on behalf of their clients during a proceeding.
Factor 3: Access to Clients
Lawyers have access to clients, especially those deprived of their liberty, and are provided
adequate time and facilities for communications and preparation of a defense.
Factor 4: Lawyer-Client Confidentiality
The state recognizes and respects the confidentiality of professional communications and
consultations between lawyers and their clients.
Factor 5: Access to Information
Lawyers have adequate access to information relevant to the representation of their clients,
including information to which opposing counsel is privy (equality of arms).
Factor 6: Right of Audience
Lawyers who have the right to appear before judicial or administrative bodies on behalf of
their clients are not refused that right and are treated equally by such bodies.

II. EDUCATION, TRAINING AND ADMISSION TO THE PROFESSION
Factor 7: Academic Requirements
Lawyers have a formal, university-level, legal education from academic institutions authorized
to award degrees in law.
Factor 8: Preparation to Practice
Lawyers possess adequate knowledge, skills, and training to practice law upon completion of
legal education.
Factor 9: Qualification Process
Admission to the profession of lawyer is based upon passing a fair, rigorous, and transparent
examination and the completion of a supervised apprenticeship.
Factor 10: Licensing
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Admission to the profession of lawyer is administered by an impartial body, and is subject to
review by an independent and impartial judicial authority.
Factor 11: Non-discriminatory Admission
Admission to the profession of lawyer is not denied for reasons of race, sex, sexual
orientation, color, religion, political or other opinion, ethnic or social origin, membership in a
national minority, property, birth, or physical disabilities.

III. CONDITIONS AND STANDARDS OF PRACTICE
Factor 12: Formation of Independent Law Practice
Lawyers are able to practice law independently or in association with other lawyers.
Factor 13: Resources and Remuneration
Lawyers have access to legal information and other resources necessary to provide competent
legal services and are adequately remunerated for these services.
Factor 14: Continuing Legal Education
Lawyers have access to continuing legal education to maintain and strengthen the skills and
knowledge required by the profession of lawyer.
Factor 15: Minority and Gender Representation
Ethnic and religious minorities, as well as both genders, are adequately represented in the
profession of lawyer.
Factor 16: Professional Ethics and Conduct
Codes and standards of professional ethics and conduct are established for and adhered to by
lawyers.
Factor 17: Disciplinary Proceedings and Sanctions
Lawyers are subject to disciplinary proceedings and sanctions for violating standards and rules
of the profession.

IV. LEGAL SERVICES
Factor 18: Availability of Legal Services
A sufficient number of qualified lawyers practice law in all regions of a country, so that all
persons have adequate and timely access to legal services appropriate to their needs.
Factor 19: Legal Services for the Disadvantaged
Lawyers participate in special programs to ensure that all persons, especially the indigent and
those deprived of their liberty, have effective access to legal services.
Factor 20: Alternative Dispute Resolution
Lawyers advise their clients on the existence and availability of mediation, arbitration, or
similar alternatives to litigation.
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V. PROFESSIONAL ASSOCIATIONS
Factor 21: Organizational Governance and Independence
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