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International Journal of Law, Policy and the Family 18, (2004), 119-146

REFORMING CUSTODY LAWS: A
COMPARATIVE STUDY

HELEN RHOADES* AND SUSAN B. BOYD**

ABSTRACT

This article looks at the outcomes of recent custody law reform inquiries in
Canada and Australia, and examines the ways in which the reform processes in
each country dealt with the claims of the various stakeholders and the
emerging empirical research on post-separation parenting. Although the
outcomes of the two processes were significantly different — one espousing a
belief that ‘no one size fits all families’, the other promoting different
approaches for differently situated families with a preference for shared
parenting — it is argued that both reflect the moderating influence of the
empirical evidence on the claims made by disaffected consumers of the family
law system, a characteristic that distinguishes them from Australia’s 1995
custody reform process.

1. INTRODUCTION

The past two decades have witnessed significant debates about child
custody law reform in various jurisdictions including Australia, Canada,
England, France, Denmark, Portugal, Hong Kong and the United
States. In some jurisdictions legislative experiments have quite radically
changed the legal framework for decision making in relation to
post-separation parenting of children. In other jurisdictions such
legislative experiments are being seriously considered. A number of
common threads have underpinned these developments, including the
central role played by fathers in triggering the legislative reviews, and
the tendency for new policies to embrace a normative shift towards a
shared parenting model." It has also been observed that these legislative
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changes have largely proceeded with scant regard for the state of
empirical knowledge of family life.”

This article examines the recent law reform processes and outcomes
in two countries, Australia and Canada. Australia replaced its custody
framework with a shared parenting regime in the mid-1990s,’ and more
recently examined the possibility of upgrading this approach by
introducing a rebuttable presumption of ‘equal time with each parent’.
The report of its 2003 inquiry ultimately rejected this proposal, but
re-affirmed the commitment to a co-parenting model while allowing for
alternative approaches for families affected by conflict or violence.
Canada proposed a new legislative scheme in December 2002, having
been able to take advantage of studies of the impact of earlier shared
parenting reforms in other jurisdictions. Unlike Australia, Canada
recommended against preferring any particular form of parenting
arrangement, disavowing the idea that ‘one size fits all’ families.”

It has been suggested that family law is especially sensitive to its social
environment by comparison with other areas of the law.’ Yet academic
commentators have complained that far from reflecting an awareness of
the lived reality of families’ lives, new custody policies — such as
Australia’s 1995 reforms — have tended to embody political communi-
cations based on assumptions,” myths® and the unrepresentative
anecdotes of disaffected consumers.? Since that time, a growing body of
sociological research of post-separation life has emerged, much of
which suggests that ‘adherence to a single principle or rule’ is at odds
with the lives of children and families."” In light of this research activity,
we want to explore the factors that shaped the more recent reform
proposals in Australia and Canada, and the extent to which each
country’s process was empirically informed.

Parts 2 and 3 of the article outline the background to the inquiries
that led Australia and Canada to adopt their different legislative
approaches, and the reform proposals that resulted from them. In Part 4
we examine the submissions of the various stakeholders to the Canadian
reform process, and argue that Canada’s rejection of a shared parenting
scheme may represent as much an attempt to ‘walk the line’ between the
interests of these consumer groups as a concern to reflect the empirical
evidence of family practices. Part 5 then looks at Australia’s 2003
inquiry, and examines its committee’s response to these different
information sources. In this part we suggest that an attempt to balance
the claims of the different interest groups can also be discerned in the
Australian recommendations. However, the analysis also indicates that
the empirical research in this area is beginning to influence policy
formation by revealing the complexity of family life and moderating the
demands of the fathers’ lobby for ‘bright line’ rules." Part 6 concludes
with a cautionary note about ‘law in action’ versus legislation ‘on the
books’, suggesting the need to be wary of predicting significantly
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different outcomes for families based on the language in different
statutory schemes.

2. AUSTRALIA’S CUSTODY REFORM JOURNEY

A. The 1995 Shared Parenting Changes

Australia’s 1995 shared parenting reforms are contained in Part VII of
the Family Law Act 1975 (Cth)."* Their key feature was the replacement
of the former custody and access division of roles with a scheme
designed to encourage parents who live apart to raise their children
collaboratively."” In similar fashion to the earlier UK Children Act,"
these amendments effected a number of linguistic changes, removing
what was considered to be the proprietary language of custody and
access, and introducing the concept of ‘parental responsibility’"” and
orders for residence and contact. The new scheme established an
equality-based model of postseparation parenting, in which each
parent retains their pre-separation ‘powers, responsibilities and
authority’ in relation to their children’s care,'® absent a court order to
the contrary. Reinforcing this concept is a set of underpinning
principles that vest children with a right to be cared for by both of their
parents and to have regular contact with each parent, subject to their
bestinterests.'” The reforms also added provisions that require judges to
be conscious of the safety needs of children and other family members
when making parenting orders," although these amendments resulted
from lobbying by women’s groups at a late stage in the reform process
and were poorly integrated into the overall scheme."

Australia’s decision to move away from the custody and access model
was not the product of any empirical evidence that parenting patterns
had changed, nor a response to research of the law’s impact on
children.” No such research had been conducted, and contemporary
time-use studies clearly showed that most families continued to
structure their parenting responsibilities around a single primary
caregiver.”’ The trigger for change was a political concern for the
position of non-custodial fathers. In submissions to a parliamentary
inquiry in 1992, fathers’ rights groups and those sympathetic to their
concerns had claimed the court system was biased in favour of mothers
when making custody awards, and asked for a legal presumption that
would give them ‘a more equal share’ of their children’s care following
relationship breakdown.” Although that parliamentary committee
recommended against shared parenting legislation,” and while studies
of the English reforms had yet to be completed, the Australian
government proceeded to amend the Family Law Act in the hope that
this would alleviate fathers’ distress.**
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B. The 2003 Equal Time’ Inquiry

Empirical research was undertaken in Australia after the 1995 amend-
ments were introduced.” Their findings showed that, three years on,
the community at large remained unaware of the new concepts and
language, and shared parenting had not become the new norm for
separated families. There had also been a steady rise in applications for
court orders in the years following the reforms,” and a new contact
culture had developed involving increased reluctance on the part of
judges to refuse orders for contact, even when allegations of domestic
violence had been made.” In turn, this had led to changes in lawyers’
behaviour and created pressures on women to provide contact that
compromised their safety.”® However, many fathers remained angry
with the court system, as their expectations of equal shared residence
had not been realized. Men’s criticisms of the system continued to
escalate, and ultimately won the support of the Australian Prime
Minister. In June 2003, John Howard announced a new parliamentary
inquiry into the law governing ‘custody’ arrangements, citing concern
that ‘far too many boys are growing up without proper role models’.*
The House of Representatives Standing Committee on Family and
Community Affairs (‘the committee’) was given six months to investi-
gate whether the law should contain a presumption that children
‘spend equal time with each parent and, if so, in what circumstances
such a presumption could be rebutted’.”

The committee’s report, Every Picture Tells a Story, was published in
December 2003. Despite indications of strong support for equal time
arrangements during the hearing process, the committee ultimately
rejected the idea of a joint custody presumption,” concluding that the
amount of time a child spends with each parent should depend on ‘the
best interests of the child concerned and on the basis of what
arrangement works for that family’.?’2 On the other hand, the committee
expressed a hope that dual residence arrangements would become the
new post separation norm ‘wherever practicable’, and suggested that
‘50/50 shared residence (or “physical custody”) should be considered
as a starting point for discussion and negotiation’.” It also rec-
ommended enactment of a rebuttable presumption of ‘equal shared
parental responsibility’, defined as ‘involving a requirement that
parents consult one another before making decisions’ about major
issues, but not day-to-day decisions, for children.” This provision,
however, will not come into play for families affected by ‘entrenched
conflict, family violence, substance abuse or established child abuse’.%
Instead, a presumption against shared responsibility applies in these
circumstances.” This bifurcated approach extends to judicial decision-
making about residence orders, with a recommendation that courts
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‘consider substantially shared parenting time’ where each parent wishes
to be the primary caregiver, but only for families to whom the
presumption of shared responsibility applies.”’

The Report therefore re-affirms the current policy preference for
shared parenting, but acknowledges that the 1995 reforms did not turn
this idea into a lived reality.” The Committee has suggested that in
order to overcome this failure the government should develop a wide
ranging community education campaign to promote its benefits, and
recommends the terms ‘residence’ and ‘contact’ in the Family Law Act
be replaced with the ‘family friendly’ language of ‘parenting time’.”
Overall, however, there are very few proposals for legislative change,
and the few there are will likely make little substantive difference to the
law if implemented. The duty to consult about major decisions will
simply codify existing case law principles,” providing legislative clarity
that was missing from the 1995 reforms.” And while other provisions
seek to structure judges’ discretion in making residence orders,
children’s best interests remain the ultimate determinant — as the
committee acknowledged, ‘Parliament cannot dictate what orders
courts will make’.** What the report has attempted to do is to reinforce
the shared parenting direction of the 1995 reforms, while also
recognizing that this approach will not work for all families and can be
dangerous for some.*

3. CANADA’S ROAD TO REFORM: LEARNING THE LESSONS

Bill C-22, An Act to Amend the Divorce Act,** was introduced to
Parliament by Canada’s former Minister of Justice on 10 December
2002. Although it has now been at least temporarily shelved following a
change in government,” it was the product of a long process that is
worthy of analysis, as it will likely inform any subsequent bills. Bill C-22
embodied several reform objectives similar to those central to the 1995
Australian amendments, including promotion of parental co-operation
and reduction of conflict, enhancement of parental responsibilities,
and elimination of the ‘proprietorial’ terms custody and access from the
Divorce Act.*® Unlike the English and Australian schemes, however,
these terms were not replaced with the language of residence and
contact. Instead, ‘parenting orders’ would allocate ‘parental responsi-
bilities’, which included ‘parenting time’ and ‘decision-making respon-
sibilities’ (s16). The latter covered both responsibilities for making
major decisions (such as health or religion) and more specific decisions
(s16(5)). By contrast with the lack of clarity on this point in the 1995
Australian model, Bill C-22 stipulated that where no court order states
to the contrary, exclusive responsibility for making day-to-day decisions
rests with the person exercising parenting time (s 16(8))."
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The key difference between Australia’s Family Law Act and Canada’s
Bill C-22 was the latter’s lack of any preference for sharing parental
responsibilities, a point emphasized by Canada’s former Minister of
Justice, Martin Cauchon, when he introduced the Bill:

‘Our approach, however, does not presume that any one parenting arrange-
ment is better than others. We believe that such presumptions tend to focus on
parental rights rather than on what is in the best interests of a particular
child...’.*

Bill C-22 would have introduced for the first time a ‘best interests’
checklist into the Divorce Act,” requiring judges to take into account
twelve ‘needs and circumstances of the child’. Many of the checklist
factors had their equivalent in the Australian legislation, such as the
child’s ‘views and preferences’, and the ‘nature, strength and stability of
the relationship between the child and each spouse’. But there were also
several important points of departure. Of note was the absence of any
right of contact principle — or right to ‘parenting time’ — in Bill C-22.
Another divergence was the greater significance accorded to evidence
of ‘any family violence’ in the decision making process. The effect of
violence was to be considered in terms of (i) the safety of the child and
other family members, (ii) the child’s general well-being, (iii) the ability
of the person who engaged in the family violence to care for and meet
the needs of the child, and (iv) the appropriateness of making an order
that would require the spouses to co-operate on issues affecting the
child.”’

Although no right to contact was inscribed in Bill C-22, one factor
that judges were required to consider was ‘the benefit to the child of
developing and maintaining meaningful relationships with both
spouses, and each spouse’s willingness to support the development and
maintenance of the child’s relationship with the other spouse’ (s
16.2(2) (b)). This factor was a watered down version of the maximum
contact and friendly parent principle currently in s 16(10) of the
Divorce Act, which has been much criticized for its prioritizing of
contact over other factors such as safety, and for its unintended effect of
discouraging parents from disclosing the existence of family violence.”
In moving the maximum contact/friendly parent principle to become
one of several factors that must be considered under the best interests
checklist, the Government intended that the importance of the
relationship between a parent and a child be weighed along with other
factors.” On its face, then, Bill C-22 did not establish any particular
model of post-separation parenting as normative.

The reform process that led to Canada’s proposed legislation began
after countries such as Australia and England had radically changed
their laws on post-separation parenting” and empirical studies on the
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impact of these changes were emerging. As had occurred in those
jurisdictions, however, the immediate catalyst for the Canadian investi-
gation of its custody laws was a political move by the fathers’ rights
movement. Fathers’ rights advocates gained support in the Canadian
Senate and blocked passage of the 1997 child support amendments
(which they perceived to be biased in favour of mothers) until the
federal government agreed to initiate a review of custody and access
law.”*

Unlike Australia’s two inquiries, the Canadian process spanned
several years. The first review was conducted by the controversial Special
Joint Committee on Child Custody and Access (SJC), which held
hearings across Canada in 1998.” The Committee did not conduct a
comprehensive search of studies on new post-separation parenting
regimes in other jurisdictions, some of which were not yet complete.
However, it heard from experts who were conducting these studies in
Australia and Washington State,”® who signalled problems such as those
experienced under the Australian regime: shared parental responsibil-
ities for childcare had not increased, the population who used the law
tended to be in high conflict, and the notion of shared parental
responsibility was increasing the possibility of harassment rather than
meaningful sharing of responsibility. The SJC observed that the
Washington State Parenting Act had not achieved its objectives,”” but
seemed less clear about the impact of reforms in England and Australia.

The SJC Report™ did not recommend a presumption in favour of
shared parenting, but it did recommend replacement of the terms
‘custody’ and ‘access’ by ‘shared parenting’, which would encompass
both previous terms. It also recommended that a Preamble be added to
the Divorce Act alluding to the right of the child to contact with both
parents. Overall, the SJC Report evinced sympathy for the arguments of
fathers’ rights advocates, but did not adopt all of their positions. It
frequently referred to research supporting fathers’ rights arguments
that divorce is harmful to children, that loss of contact with fathers
compromises children’s well-being, and that in general, children
benefit from the involvement of both parents.” However, it also
referred to research that tempered suggestions that family law is biased
against fathers.” In some instances, the Committee suggested that given
contradictions in the research, the law must be flexible enough to
accommodate individual circumstances. For example, it recommended
against employing presumptions in the legislation, whether in favour of
the primary caregiver or joint custody. This element of caution set the
stage for the ‘one size does not fit all’ approach that ultimately
dominated.

The Government of Canada responses after the SJC Report reflected
an even more cautious approach, emphasizing that there should be no
presumptions in relation to post-separation parenting law.’' The idea of
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removing the language of custody and access with its win-lose conno-
tations was still mentioned frequently, as was contact as a key concern.
But the Government took the time to conduct further consultations®
and to commission research and statistical reports,”” generating the
wrath of fathers’ groups, who sought more immediate action. The
commissioned research, as well as reports on family law in Australia,
New Zealand, England, France, and the United States, clearly informed
the Final Federal-Provincial-Territorial Report on Custody and Access and Child
Support (Final Report) published in November 2002, shortly before Bill
C—22 was introduced.’* This Report was much more ‘academic’ in tone
than the 1998 SJC Report, with many sections discussing the social
scientific and legal background to the issues in a balanced manner.

The Final Report looked carefully at the social science research from
Washington State, England, and Australia, and noted key findings: that
studies show that the new legal regimes have not reduced conflict or
litigation in family matters, nor changed caregiving patterns.65 It
observed that ‘changing legal terminology cannot alter attitudes or
force parties to abandon confrontation’ and that the Australian
studies found that the child’s right to contact appears to be given more
weight than any other principle, including provisions concerning family
violence.” It further pointed out that imposing shared decision-making
on parents who are not able to deal with one another without conflict
can engender more conflict, to the detriment of children.”

The 2002 Final Report thus gained from the foreign studies a
sensitivity to the conditions under which shared parenting does and
does not work. It emphasized that parental arrangements should be
based on the best interests of the child in the context of that child’s
circumstances, and that there should be no legal presumptions that one
parenting arrangement is better than another.” Other significant
recommendations included that there be no legislative presumptions
regarding the degree of contact, and that legislative criteria defining
best interests include ‘any history of family violence and the potential
for family violence’ and ‘facilitating contact with both parents when it is
safe and positive to do so’.”" Overall, the Family Law Committee empha-
sized the diversity of family arrangements and the need to offer a legal
framework that was flexible in dealing with this diversity. Bill C-22
ostensibly reflected this philosophy.

4. WALKING THE LINE

Although the law reform process leading to Canada’s Bill C-22 was
informed by research, it was also influenced by a political need to
negotiate the demands of groups representing the ‘consumers’ of the
system. Despite the extent to which the Canadian law reform process has
been characterized as ‘the gender wars’,”" law reform documents have
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become surprisingly gender neutral over the same period. 72 Arguably,
governmental bodies have walked a careful hne in order to present an
appearance of not bowing to any lobby group.” Ironically, in so doing,
law reform may have been influenced by the demands of lobby groups,
particularly fathers’ rights advocates, representing quite extreme pos-
itions in some instances. Characterizing fathers’ rights and women’s
groups as adversaries falsely implies that all advocacy groups offer
equally valid analysis and recommendations grounded in research. In
this part, we identify what types of research were invoked by different
groups and how this research was dealt with in government documents.
We suggest that the way research was invoked by government bodies was
influenced by the diplomatic process involved in walking the line
between women’s groups and fathers’ rights groups. As a result,
research that was presented by representatives of women’s groups or
feminists may not have been taken as seriously as it ought, even if it
ultimately tempered the extent to which fathers’ rights recommenda-
tions were followed.

As outlined in Part 3, the Canadian law reform process was initiated as
a result of pressure from a particular consumer group of family law.
Many fathers’ rights advocates appeared before the 1998 Special Joint
Committee, portraying a grim picture of parenting by single mothers,
the ills of father-absence, and blamlng mothers, feminists and the legal
system for bias against fathers.” However, many others who identified
flaws in the operation of custody laws also appeared — advocates for
abused women and grandparents, academics, social workers, and
medlators — and many referred to research to support their argu-
ments.” Despite these diverse perspectives, the SJC was influenced
heavily by the arguments of fathers’ rights advocates who presented —
often using personal anecdotes — evidence of discrimination against
fathers, and suggested a joint custody or shared parenting presumption
as the key remedy.

The flaws in the fathers’ rights arguments and the problematic impact
of their influence on the SJC have been identified.” Indeed, the SJC
itself was given a good deal of evidence — often by women’s groups or
feminists — about the perils of accepting the fathers’ rights arguments at
face value. For instance, the assumption that children should necess-
arily maintain a certain amount of contact with their parents after
separation was directly challenged and research cited to qualify this
assumption.”” Direct questions were raised about the Australian and
English reforms, and whether 1ncreased parental authority for access
parents really benefited children.” However, Senator Anne Cools, a SJC
member known for her support for fathers’ rights advocates, persist-
ently and aggressively questioned witnesses appearing for women’s
groups, suggesting there was widespread denial of access and citing
letters written to Senators or Members of Parliament rather than
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research.” Interestingly, another member of the SJC was surprised to
learn later about the high rate of Voluntargf drop-off of the use of access
rights by fathers in various jurisdictions.”” Her surprise suggests that
Committee members were swayed to some degree by the rhetoric rather
than the research presented to them. Not all the empirical research
presented to the recent Australian inquiry, notably the research on
children’s views of divorce and separation, was available during the SJC
process. However, the SJC did not draw seriously even on the studies on
post-separation parenting that were available. For example, its Report
did not once refer to two reviews of the existing social science and legal
literature on custody and access in the context of relocation or abuse
that were commissioned and published by Status of Women Canada.*

The way that the Committee dealt with evidence about violence
against women, in particular its frequency and impact on children,
suggests that the SJC assessed the validity of research in relation to the
perceived credibility of the witnesses who presented it. Considerable
evidence, often backed up by statistics and studies, was offered by
witnesses not affiliated with consumer groups per se, including univer-
sity professors, who might ordinarily be viewed as ‘objective’.*” However,
witnesses from battered women’s shelters, helplines, and counselling
services, as well as from organized women’s groups, also presented
research and statistics on the incidence of violence against women, as
well as the impact on children of witnessing violence between their
parents.” Fathers’ rights advocates, in contrast, emphasized research
purporting to show that domestic violence is gender neutral.** The SJC
transcripts reveal that throughout many presentations by witnesses on
the gendered patterns of violence against women, Senator Anne Cools
pressed witnesses for statistics on how many women they served, how
many of those went on to file for divorce, how many were killed by
spouses each year, and so on.” Senator Cools often countered this
testimony by citing work that showed that women too are violent and
that domestic violence is reciprocal between women and men.* The
‘sexual symmetry of violence thesis’ was rebutted firmly by Professor
Walter De Keseredy (among others), who was himself challenged by
Senator Cools.”’

This highly gendered process of interrogation of certain types of
knowledge influenced the SJC Report, which did not neutrally present
research on violence. When statistics were cited showing that violence
against women is a serious problem in Canadian society, the impact of
these studies was tempered by the Committee’s characterization of the
groups who raised these issues as ‘representing the interests of the adult
members of divorcing families’, as opposed to children’s interests.* The
SJC recommended against a definition of family violence that would
emphasize violence against women, because violence against men also
exists.” This gender neutral approach to violence, which may in turn
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downplay its implications for children as well as its gendered nature,
influenced subsequent government documents, as well as the definition
of ‘family violence’ in Bill C-22. Overall, the SJC dismissed the insights
of women’s groups and feminists who testified, even when their
evidence was grounded in research about the relevance of spousal abuse
to custody disputes. In turn, this research was not taken as seriously as it
might have been. A process that had taken these concerns to heart
might, for instance, have centred questions of abuse and safety in any
legislative proposal, emphasizing that maximum contact was desirable
only when it was safe and positive for the child and caregiver.

That said, despite the problematically gender neutral approach, the
insights of research on violence and abuse may have contributed to the
‘one size does not fit all’ concept that dominated the 2002 Final Report
and Bill C-22. Support for avoiding presumptions, whether in favour of
shared parenting or otherwise, can also be found in the testimony of
witnesses before the SJC who offered a social work or mediation
perspective.” These witnesses may have been perceived as taking a more
‘objective’ stance than representatives of women’s groups, who often
argued for the use of presumptions, for instance against unsupervised
contact with abusers. Two male university researchers also pointed in
their presentations to the need to avoid being formulaic (especially in
terms of gender issues)” and to the notion that ‘one size does not fit
all’.”” Moreover, the Report summarizing nation-wide consultations
held in spring 2001 supported this compromise position. It concluded
that while many men’s organizations supported implementing the SJC
recommendations, and many women’s organizations argued that a
gender analysis should take place before proceeding, many pro-
fessionals (for example, lawyers and service providers) said that the
term parental responsibility had merit as a flexible option that could
address many of the concerns raised by other respondents, with or
without changing existing terminology in the area of custody and
access.” Thus, the ‘one size does not fit all’ approach, attached to the
language of parental responsibility, emerged as a middle ground
endorsed by professionals with their cloak of objectivity.

Research played a much greater role as the Canadian law reform
process entered the twenty-first century. Indeed, the government-
initiated investigations occurred partly in response to the SJC’s own call
for more research. However, the SJC’s ‘narrow research concerns’
reflected its preoccupations,” these being issues most commonly raised
by fathers’ rights advocates such as false allegations and the impact of
losing contact with a parent.” Fathers’ rights witnesses had suggested
frequently before the SJC, mostly without citing research, that there was
‘a systemic bias against fathers as caregivers’.” The research com-
missioned after the SJC Report by the Department of Justice can be
construed as reacting mainly to these concerns, rather than the
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concerns of women’s groups. This research included studies on
allegations of child abuse; access enforcement; options for law reform;
grandparent-grandchild access; legal approaches and programmme
support for child access; the risks and protectors for children of
separation and divorce; the participation of children in proceedings;
mediators’ experience with custody and access issues as well as their
opinions on change needed; the experiences of lawyers and judges;
identifying and streaming high conflict cases; an assessment of the
father/child relationship following parental separation from the male
perspective; differential interventions into post-separation visitation
disputes; and Québec’s civil law notion of joint exercise of parental
authority.”

Many of the commissioned studies offered valuable insights — for
instance that other factors related to parental involvement (such as
payment of child support) are more important for a child’s well-being
than the frequency of contact with the non-resident parent.98 However,
none dealt specifically with violence against women, the impact on
children of witnessing violence, gender bias in family law, or the
relationship between law and changes to actual caregiving responsi-
bility. Nor did the federal government comply with its obligation to
conduct a specifically gender-based analysis of the impact of a proposed
legal change.” Arguably, the commissioned research mainly reflected
the preoccupations of the SJC in relation to research needed on issues
of particular relevance to fathers. That said, the ‘one size does notfitall’
theme emanated from some of these studies as well.'”

The 2002 Final Report, as mentioned in Part 3, was far more balanced
than the report of the SJC. It incorporated some suggestions made by
women’s groups before the SJC, especially concerning violence, and
used few recommendations of men’s groups for punitive measures
against custodial mothers, or for joint custody presumptions. The Final
Report also noted that while considerable attention had been paid to
wrongful denial of access, there were also problems of failure to exercise
access and difficulties respecting enforcement of a right of custody."”" It
pointed out that ‘Research shows that serious problems with access are
much more likely to occur when there is a history of abuse or high
conflict between the parents’,“)2 and added that its review of the current
legislation had not revealed any gender bias in favour of mothers.'”
Without denying these many positive, balanced aspects of the Final
Report, its language was on the whole problematically gender neutral,
including when it discussed highly gendered social phenomena such as
family violence and caregiving. The aversion to using presumptions of
any sort that had evolved during the Canadian process also dictated
against any presumption against custody or unsupervised access for an
abusive spouse, which was a key recommendation of women’s groups.'"*
Thus, the Federal-Provincial-Territorial Family Law Committee trod a
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somewhat cautious path. Moreover, some of its better recommenda-
tions (for example, that contact with both parents should be facilitated
only when it is safe and positive to do so) were, perhaps predictably, watered
down significantly in Bill C-22.

5.  FINALLY RECOGNIZING COMPLEXITY?

Much of the research that informed Australia’s 2003 custody review did
not exist when its 1995 legislation was enacted, and indeed, as noted
above, the results of many of the key studies were not available during
the Canadian reform process. In the decade since Australia first
proposed a shared parenting law, a plethora of empirical studies of
family life has been carried out.'” As expedient as the later inquiry was,
its committee could hardly avoid being conscious of this material.

A. Stakeholder Claims and the Empirical Research

In the six months it was given to conductits investigation, the committee
responsible for Australia’s 2003 joint custody reference received over
1700 submissions,'” took evidence from 166 witnesses in public
hearings across the country,m7 and met with a group of children and
young people who had experienced family separation.'”™ As in Canada,
the inquiry generated an intense public debate. Such was the level of
heat in this that many submissions were made confidentially, organiza-
tions that opposed the presumption reported receiving hate mail and
threats of violence,'™ and concerns about the proposal expressed by the
Chief Justice of the Family Court were met with calls for his
resignation.""” Men’s groups and individual fathers and their supporters
(including grandparent groups) presented arguments in favour of an
equal time rule, but the preponderance of submissions to the inquiry
opposed its introduction. Opposition came from a broad spectrum of
organizations and professionals representing a variety of perspectives:
infant health services, youth welfare organizations, child protection
agencies, community welfare organizations, social researchers (includ-
ing Australia’s key family and child welfare research body, the Aus-
tralian Institute of Family Studies), government departments
(including the Child Support Agency and the Attorney-General’s
Department), child psychologists, sociologists, lawyers, academics,
community legal centres, mediation services, domestic violence services
and the Family Court.

The primary argument relied on by all groups concerned the wishes
and well-being of children. In similar fashion to the SJC hearings in
Canada, many stakeholders — including fathers, mothers, children and
grandparents — spoke of their personal experiences. Some fathers
illustrated their anecdotes with photographs and supported their
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demands for equal time with comments made by their children (such as
‘Dad, we want to see you and mum fairly’''"). Those who opposed the
jointresidence presumption also spoke of the need to see this issue from
the perspective of children, but many more of these relied on research
findings to support their position.'"* To some extent these studies bear
out the claims made by fathers’ groups. For example, they demonstrate
that children value a continuing relationship with both of their parents,
and that many would like — or would have liked — to spend substantially
equal amounts of time with each of them.'"” However, the research
presented to the committee actually reveals a more complicated picture
of children’s perspectives than this description implies, suggesting
there is no clear link between a child’s well-being and the form of their
residence arrangement, and that maximum contact with each parentis
not necessarily a good thing.'"*

The various studies relied on indicate there is no universally workable
arrangement for all children — that the factors that produce positive
outcomes for some can be ‘a source of great unhappiness to others’'"” —
and that children’s understanding of shared parenting is linked to the
quality of the care they receive, not the amount of time spent with each
parent."'® Much of this empirical evidence also suggests that flexibility of
arrangements and the ability to participate in decision-making are the
keysignifiers of fairness for children.'” As Carol Smart’s recent work has
shown, children can find living across two homes difficult to manage,
particularly as they grow older.""® Other researchers, such as Australian
child psychologist Jenn MclIntosh, provided the committee with evi-
dence that rotational arrangements are ‘developmentally risky’ for very
young children,'” evidence that was reinforced by the testimony of
individual mothers who spoke about the complications of overnight
contact arrangements while their children were young.'

A second argument raised by fathers and their supporters concerned
the role of the legal profession and the courts in failing to implement
the shared parenting directive of the 1995 reforms. Despite the removal
of the custody and access regime from the law, children with a shared
residence arrangement remain relatively rare in Australia, with the
primary caregiver model continuing to be the typical post-divorce
arrangement."”' Fathers acknowledged this reality but argued that it was
a consequence of gender bias within the legal system, which could be
remedied by enactment of a presumption that would force judges to
make shared residence orders.'* It is somewhat ironic that despite their
contempt for lawyers, fathers placed such great faith in the power of the
law. By contrast, opponents of the 50/50 approach suggested that
mothers tend to be given custody ‘because they have shaped their lives
around their children more’,'” and argued that such caregiving
patterns would not be altered by amending the Family Law Act.'**
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Again the empirical research that was made available to the com-
mittee favoured the latter interpretations. Australian time-use survey
data demonstrates that women continue to ‘do three times as much of
the caring as fathers do’,'” while a recent UK report suggests that
couples’ pre-separation division of labour affects the arrangements they
make when they part.'* Perhaps the most cogent evidence presented to
the inquiry came from a study conducted by the Australian Institute of
Family Studies (AIFS) of separated couples who share substantially
equal care of their children. This research demonstrates that shared
residence is the most logistically complex of parenting arrangements,
requiring a number of favourable material conditions — including
geographical P{oximity, financial capacity, and workplace flexibility — to
make it work.'”” The committee was also provided with evidence of the
resource-intensive nature of such arrangements, which entail dupli-
cation of major infrastructure costs across the two households.” In
addition to the material hurdles, the AIFS research also shows that
shared care requires a high degree of mutual emotional support,"
which by definition is not a feature of families in conflict.

A third significant aspect of the empirical evidence provided to the
Australian inquiry concerned parental conflict and post-separation
violence. Researchers furnished the committee with the results of
longitudinal studies showing that enduring parental conflict negatively
affects children’s post-divorce adjustment,'” and spoke about the
dangers to children’s well-being of imposing an obligation of co-
operative parenting in such situations.””’ Women’s support services also
provided the committee with both empirical and anecdotal material
about the effects of domestic violence."” This included evidence that
intimate partner violence is a common feature of litigated post-
separation disputes in Australia,'” that its presence is a strong indicator
that child abuse may also be occurring,” and that contact arrange-
ments provide the primary site of vulnerability for continuing abuse of
former partners."” Witnesses from women’s legal services suggested
that disputes involving these concerns need a different approach to
those where violence is not an issue, so that the child’s safety, rather
than the maintenance of contact with their non-resident parent, guides
the outcome."® Children’s welfare agencies also opposed the introduc-
tion of a 50/50 presumption on this basis, even with an exemption for
such cases, arguing that the requirement to prove abuse would deter
women from leaving violent relationships and ‘make it even harder for
those children to be protected’.'”

Finally, although it was not part of the inquiry’s terms of reference,
there were numerous consumer complaints'™ and arguments from
academics and social science professionals'” suggesting that lawyers
exacerbate conflict and that the court system is an inappropriate way to
respond to post-separation disputes about children. In fact, quite early
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in the hearing process the committee made it clear that it was interested
in reforming not just the law, but the entire family law system.l‘“) Several
committee members took the opportunity to make criticisms of their
own of the Family Court and the legal profession, describing them
collectively as a ‘monolith’ that consumes enormous government
resources and ‘bankrupts’ families while ‘perpetuating division and
divisiveness in our community’.141 In light of this, a number of
submissions from academic and social science researchers suggested
that the focus on legal rules was somewhat beside the point, and that the
more pressing need was for increased ‘non-adversarial’ conflict resol-
ution services.'*” This included quite widespread support for enlarged
funding of mediation programmes,'* as well as a more radical proposal
from one witness to replace lawyers and judges with professionals who

have ‘an in-depth understanding of child development’.'**

B. Playing to the Gallery

The committee was therefore somewhat overwhelmed with submissions
that failed to endorse the benefits claimed by the fathers’” lobby for a
joint custody presumption. Its response to some of these witnesses, and
particularly those who relied on empirical evidence, was openly
aggressive. Interactions between committee members and researchers
were often strained and occasionally acrimonious, and the obvious
antipathy towards the empirical work that was exhibited at times
suggested that its capacity to affect the inquiry’s outcome was limited.
This was highlighted at one point when the Chair of the committee
made the following confession:

‘I am a bit of an anti-research person myself. I do apologise if I offend you. I
figure it is time we get out of the research and get into delivering exactly what
our families need.’'*

Some committee members seemed particularly reluctant to accept
findings that suggested no major social change had occurred in relation
to the care of children, and at times relied on their personal experience
to counter the empirical data. For example, one researcher who
provided survey data about the continuing gendered nature of chil-
dren’s care was met with the following rejoinder from the committee’s
Chair:

‘I have said this before, but, as a parent and grandmother, I know that my sons
have a far different role in their children’s lives than my husband had in our
children’s lives. They go out to work through the day as the primary
breadwinners, but I would not consider their mothers to be the primary care
givers at all. I would consider that my sons are the primary care givers, even
though they are the primary breadwinners as well. ... My concern is that all your
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studies show and all the indications seem to be that women are still the primary
caregivers, but I am not sure that that is the case.’!°

Committee members also queried witnesses who presented evidence
about domestic violence. While there was not the same level of suspicion
of these witnesses as exhibited by some SJC members in Canada, the
Australian committee requested further particulars about the preva-
lence data, and sought statistics on the rate of intervention orders
provided to mothers and the incidence of women who make false
allegations of abuse.'*” Moreover, although the committee made it clear
from the outset that it did not support the idea of shared parenting for
families affected by violence or abuse,'* it was evident that it did not
have a particularly nuanced understanding of the dynamics of family
violence. For example, the following response of one committee
member suggests a failure to appreciate the issues of secrecy and
underreporting associated with intimate partner abuse:

‘[Tloday, by the time a family gets to the divorce courts, if there is violence
within the family that case has already been substantiated by lots of police visits
to the home if the violence has been perpetrated against the mother. Most of
the street would probably know there is a domestic violence issue in that
household, generally speaking.”**’

By contrast with the treatment of researchers, there was a great deal of
sympathy for ‘consumers’ of the family law system and their grievances,
especially those of fathers, with several committee members noting that
they had ‘been through it personally as well’.'" Men who told their
stories were rewarded with accolades about their parenting,”' and
praised for being ‘the prime movers and shakers’ behind the inquiry.'”
There was an obvious concern among the committee members to find
an immediate solution to the problems fathers suggested they faced in
maintaining a relationship with their children after separation, rather
than commission further research.'”

In light of such comments, the resulting report was something of a
surprise. It not only acknowledges the empirical work, but its influence
on the committee’s recommendations is clear. In many ways it is a
masterpiece of diplomacy, which addresses both men’s desire for
equality and women’s concerns about violence, as well as incorporating
the various research data about children’s views, the structural barriers
to dual residence arrangements, and the effects of enduring parental
conflict. Most significantly, the empirical findings are cited in support of
the rejection of an equal time presumption, suggesting that this
evidence had persuaded the committee that the focus on time and a
single rule for all families was misguided.” In concluding there are
‘dangers in a one size fits all approach’ to post-separation arrangements,
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the report refers to the longitudinal studies of children’s adjustment,
the data about the rarity of family friendly workplaces, and the resource
implications of parenting across two households."” The committee also
recommended that children be included in decision-making processes,
a further response to the research.'”

However, like Canada’s Final Report, the recommendations also
appear to be designed to strike a balance between the demands and
interests of the various constituencies. The way the committee went
about this was to create a bifurcated system which aims at enabling ‘the
majority’ of children to ‘grow up with meaningful and positive
relationships’ with their parents, while ensuring that ‘families and
children subject to abuse are not exposed to further risk’."”” There are a
number of overtures to fathers, such as the presumption of shared
decision-making responsibility described in Part 2. The committee also
responded to the consumer complaints about the legal profession,
devising (in its words) ‘a system where involvement of lawyers is the
exception rather than the rule’."” This includes a recommendation for
a multi-disciplinary Families Tribunal comprising a combination of
social science and legal professionals,"” and amendments that would
require parents to undertake mediation or other forms of non-legal
dispute resolution before being able to make an application for a
Tribunal or court decision.'” The recommendations also acknowledge
the submissions of women’s groups about family violence and parental
conflict, and unlike the SJC’s report in Canada, these do not suggest
that this is an adult-only or gender-neutral problem. The proposals
expressly recognize the risks to children of collaborative parenting in
these situations, and exempt these families from the requirement to
attempt mediation, providing them with direct access to legal represen-
tation and the courts to ensure their safety.'”’

Much of the detail for this bifurcated system remains to be worked
out. For example, the protective capacity of the ‘alternate’ pathway will
depend to a large extent on how the requirement for access to it is
defined. The report suggests that cases involving abuse or violence
requiring immediate access to a court process will be ‘quickly identified’
by ‘appropriately trained’ staff at the system’s entry points.'” Yet intake
procedures for mediation and counselling services in the family law
system have not always proved to be sensitive to the issue of post-
separation violence, and studies have shown that the practices of both
legal and non-legal service providers sometimes thwart women’s
tentative attempts to disclose it, and that counsellors and mediators
have often attempted to conciliate disputes even when they are aware
that violence exists.'” There are also serious concerns about the impact
that the Tribunal will have, if implemented, particularly as the
committee has suggested that legal representation of clients will be
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prohibited, and that funding for its creation may be taken from the legal
aid budget.'™*

Despite this, the outcome of the inquiry indicates that the research on
families had a significantrole to play in defeating the proposal for a joint
custody presumption. As occurred with the 1995 reform process, the
concerns of fathers who had lobbied for legislative change were
acknowledged and the language of equality liberally applied. Yet men’s
demands for an equal time rule were rejected, and the proposed
amendments recognize that shared parenting will not be possible or
appropriate for all families, and that it can pose real risks for children if
conflict exists. Most importantly perhaps, the research appears to have
persuaded the policy-makers that there is a variety of different
arrangements that can work well for children and families, and that
there are various ‘innocent’ reasons —logistical, emotional, economic —
for the failure of shared residence arrangements, rather than inevitably
(or at least solely) blaming obstructive mothers and malevolent judges
for its rarity.

5. CONCLUSION

As the previous sections indicate, the impetus for the recent reform
inquiries in Canada and Australia was agitation by fathers’ groups for a
legislative commitment to equal custody following divorce. In neither
case did this claim wholly succeed. On its face, Canada’s proposed
scheme in Bill C-22 would have provided separated parents with greater
scope to be creative in making arrangements for their children.
Although fathers were relatively more successful in Australia, with its
2003 inquiry recommending shared residence be considered as ‘a
starting point for discussion and negotiation’, its report ultimately
rejected the idea of ‘forcing this outcome’ on families.'” As yet neither
country’s reform suggestions have been enacted, and it remains to be
seen what the effect of these schemes would be if implemented. Juliet
Behrens has argued that the impact of legislative regulation in this area
depends on a number of factors, including the ‘regulatory conver-
sations which take place within communities of interpreters’.'” As the
evaluations of Australia’s earlier reforms demonstrated, the practical
consequences of changes to the law are largely a function of how they
are understood and used by the system’s various service providers.'"’
Like the 1995 Australian scheme, the more recent proposals in
Canada and Australia embody a number of normative tensions that
would need to be ‘stabilized’ by the interpretative practices of lawyers,
counsellors, mediators, judges and the other professionals working in
the system.'” For example, as Bill C-22 did not distinguish between
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caregiving and contact, it could be argued that it instituted an implicit
equalisation of parental status, regardless of responsibilities. Thus,
despite the lack of any explicit preference for shared parental responsi-
bility in Bill C-22, its framework, if implemented, might have given rise
to patterns similar to those found operating in Australia. In fact, even
without the enactment of the proposed amendments, the reform
agenda and its media coverage have generated expectations about
increased contact and decision-making responsibilities,'™ and the
language of shared parenting and parenting plans is already used by
some Canadian lawyers, mediators and judges.' Similarly, witnesses
who appeared before the Australian Committee suggested that clients
had already begun framing their claims in line with their expectations of
a 50/50 presumption.'” Thus, a real danger exists that without strong
language to the contrary, any new legislation offering a ‘one size does
not fit all’ approach may nevertheless give rise to ‘standard
arrangements’.'”

Indeed, the substance of the ‘law on the books’ remains a key source
of the normative messages that are ‘radiated’ through professional
practices to clients.'” Thus, in light of the tendency demonstrated by
the Australian evaluations for its pro-contact principles to become the
default positions in practice, even where there are concerns about safety
or parental capacity, there is an argument for setting legislative
guidelines that shape the meaning of ‘one size does not fit all’ in
relation to families affected by violence or conflict." Guidelines might,
for instance, usefully caution against joint decision-making in situations
involving domestic abuse, as has been recommended by the Australian
parliamentary committee,'” so as to provide some protection against
inappropriate negotiated settlements.'” This will be especially import-
antif Australia’s proposals are implemented, when mediators and social
science professionals may replace lawyers as the primary ‘interpreters’
of the law.

The outcomes of the recent Canadian and Australian custody reform
processes suggest that the role of empirical research is no longer
confined to evaluating the impact of reforms after they have been
enacted, but is beginning to play a positive role in averting policy
changes that are based solely on the claims of disaffected consumers."”’
At the same time, we have found that some law reform measures that
would have better reflected the reality of families’ lives have been
avoided, in part in order to placate disaffected consumers. Given the
influence of the interpretative practices of lawyers and other pro-
fessional dispute resolvers on post-separation arrangements, we suggest
that this research evidence must reach beyond the policy-makers, and
that the findings be made available to those who work in the system in
order to inform their practice.'™
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